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Lawyers, I suppose, were children once.
—Charles Lamb
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INTRODUCTION

If the basic task of ethics is to say how one should live,1 then the basic 
task for a professional ethics is to explain how the actions, commit-
ments, and traits of character typical of the profession in question may 
be integrated into a life well-lived.

For some professions—perhaps for medicine—answering this ques-
tion is an essentially happy affair. The medical profession’s core ethi-
cal appeal is never seriously in doubt, and so its professional ethics is 
primarily concerned with elaborating the values that account for this 
appeal and analyzing marginal cases (such as end-of-life care), where 
it is unclear just what conduct these values recommend. For other 
professions—for example, for torturers—professional ethics is an es-
sentially unhappy affair. The torturer’s professional commitments 
cannot, fi nally, be seen as anything other than a retreat from ethical 
life, and so his professional ethics become inevitably a masquerade, 
which can at most disguise the ethical failings of a basically degener-
ate occupation.2

There exists also a third class of professions, for which the nature 
of professional ethics is essentially uncertain. These professions have 
obvious ethical appeal but also display obvious ethical shortcomings; 
and although virtuous professional administration may enhance the 
professions’ appeal and diminish the shortcomings, these will never 
be more than incremental changes to substantial entries on both sides 
of the ethical ledger. Accordingly, it is an open question, for such pro-
fessions, whether a life lived within them may be a life well-lived, 
overall.

Law is just such a profession. On the one hand, lawyering is inti-
mately connected to the deep and enduring ethical ideals of respect for 
persons that justice involves. On the other hand, the legal profession 
also has an ethically troubling aspect. Lawyers—at least when they func-
tion as adversary advocates—do not pursue justice itself, directly and 
impartially. Instead, they are charged loyally to represent particular cli-
ents, whose interests and aims may diverge from what justice requires.3 
This entails that adversary advocates commonly do, and indeed are often 
required to do, things in their professional capacities, which, if done by 
ordinary people in ordinary circumstances, would be straightforwardly 
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immoral.4 These practices make it uncertain whether the life of the law-
yer is, fi nally, worthy of commitment.*

I shall seek, in these pages, to confront the uncertainty about lawyers’ 
ethical lives by developing a professional ethics that comes down essen-
tially in favor of lawyers, articulating a powerful and distinctively law-
yerly virtue and explaining how this virtue renders lawyers’ professional 
commitments ethically worthwhile. At the same time, the argument 
raises questions about whether this lawyerly virtue is practically avail-
able to modern lawyers, so that the vindication it offers is only bitter-
sweet, at least when assessed from lawyers’ own points of view.

An Overview of the Argument

The basic argument of the book may be simply stated, in three parts. 
First, lawyers’ professional obligations to behave in ways that would 
ordinarily be immoral are not simply the results of excessive or per-
verse partisanship. Instead, they are deeply ingrained in the genetic 
structure of adversary advocacy. Uncertainty about the ethical appeal 
of the legal profession therefore cannot be resolved simply through in-
cremental changes in the positive law governing lawyers. Second, while 
it may be that lawyers’ professional obligations to act in ordinarily im-
moral ways are necessary parts of a moral division of labor that best 
serves justice overall, this is not enough to redeem their professional 
ethics. Division of labor arguments cannot cast lawyers’ professional 
lives as in themselves worthy of affi rmation and commitment, which is 
what a successful legal ethics requires. And third, an alternative ap-
proach to legal ethics, which develops an account of distinctively law-
yerly virtue to complement division of labor arguments, can render 
lawyers’ lives ethically appealing and so bring their professional ethics 
to a successful conclusion. But although this vindication is possible in 
principle, recent developments in the structure of the legal profession 

*Lawyers may, of course, behave unethically in other ways also. Most notably, lawyers 
who select clients based simply on the clients’ ability to pay fees contribute to creating an 
unfair distribution of legal services. This raises a host of questions concerning ethical obli-
gations to provide legal services pro bono and, more broadly, the economic structure of 
the legal profession. I will not address these questions here, however, save for some brief 
refl ections in chapter 8. Lawyers’ roles cannot plausibly be said to obligate them to dis-
tribute their services on the basis of the ability to pay fees (in civil cases, at least, no one 
has a right to whatever lawyer he can afford). And insofar as it is immoral for lawyers to 
sell their services to the highest bidders, this wrong is incidental rather than essential to 
the lawyer’s professional role (doctors behave in similar ways). An argument about the 
basic nature of adversary advocacy should therefore avoid relying on such contingent fea-
tures of any particular adversary legal practice.

2 INTRODUCTION
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threaten to deny contemporary lawyers practical access to the ideals on 
which it depends.

Part I: Adversary Advocacy

The book’s argument begins by describing the complexities that under-
write the uncertain prospects for lawyers’ professional ethics. To this 
end, the fi rst part of the book embarks on a systematic interpretive en-
gagement with the professional obligations of adversary advocates. This 
engagement generates a detailed and robust account of the ordinarily 
immoral conduct to which lawyers are professionally committed even 
as, in the very same breath, it sows the seeds of a parallel conception of 
distinctively lawyerly virtue. In both respects, Part I sets the stage for 
the rest of the book.

The legal process writ large may be designed to promote accurate as-
sessments of factual and legal claims in the service of just adjudication. 
But the individual lawyers who shepherd clients through the legal pro-
cess do not pursue truth or justice directly. Instead, the lawyer-client 
relationship is governed by principles of lawyer loyalty and client con-
trol that require lawyers to repress personal impressions of what is true 
or fair in deference to their clients’ interests and instructions. This places 
lawyers in an unusually complex ethical position.

Most familiarly, the ideals of lawyer loyalty and client control subject 
adversary advocates to professional obligations to violate otherwise ap-
plicable principles of impartiality. As Geoffrey Hazard and William 
Hodes declare in the leading treatise on legal ethics, “the law of lawyer-
ing imposes a clear and mandatory favoritism when a lawyer must 
choose between the interests of clients and non-clients.”5

Moreover, this thin, generic idea of partisan preference operates (al-
though now in less-acknowledged ways) through thicker and more 
structured professional duties to embrace forms of conduct that would 
ordinarily be classed as vices, with familiar names.

Unlike juries and judges, adversary lawyers should not pursue a true 
account of the facts of a case and promote a dispassionate application of 
the law to these facts. Instead, they should try aggressively to manipulate 
both the facts and the law to suit their clients’ purposes. This requires 
lawyers to promote beliefs in others that they themselves (properly) re-
ject as false. Lawyers might, for example, bluff in settlement negotia-
tions, undermine truthful testimony, or make legal arguments that they 
would reject as judges. In short, lawyers must lie.

And unlike legislators, adversary lawyers should not seek to balance 
competing interests and claims so that all persons get what they de-
serve. Instead, they should strive disproportionately and at times almost 

 INTRODUCTION 3
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4 INTRODUCTION

exclusively to promote their clients’ interests. This requires lawyers to 
exploit strategic advantages on their clients’ behalves even when they 
themselves (correctly) believe that the clients are not entitled to these 
advantages. Lawyers might, for example, employ delaying tactics, fi le 
strategically motivated claims, or exploit a law’s form to thwart its sub-
stantive purposes. In short, lawyers must cheat.

These charges have of course been leveled at lawyers before,6 but they 
nevertheless prove surprisingly controversial. Suggestions that lawyers 
display professional “vices” and, more specifi cally, that they “lie” and 
“cheat” are startling, unwelcome, and even off-putting to many law-
yers, who resist (and resent) them (even as they accept, as a matter of 
course, that lawyers must display generic partiality in favor of their cli-
ents).7 The principal burden of Part I is to render plausible the claims 
that lawyers are professionally obligated to lie and to cheat, both under 
the positive law of lawyering as it stands and under any alternative re-
gime of professional regulation that remains consistent with adversary 
adjudication’s basic commitment to a structural separation between ad-
vocate and tribunal.

I therefore devote substantial attention to elaborating lawyers’ pro-
fessional duties in considerable detail. In order to do so, I take up the 
specifi c doctrinal regime that makes up the law of lawyering in most 
U.S. jurisdictions today, including in particular the American Bar Asso-
ciation’s (ABA’s) Model Rules of Professional Conduct, as supplemented 
and amended from time to time. But although I turn to the American 
case to provide the doctrinal detail necessary for persuading skeptics, 
and indeed for informing the open-minded, I use the positive law for 
illustrative purposes only. The center of gravity of my argument re-
mains the genetic structure of adversary lawyering, and in particular 
the separation between advocates and tribunals that constitutes adver-
sary adjudication’s core, rather than what someone once called “the 
ethical codes’ discrete body of subrules.”8 I turn to the ethics codes out 
of a belief that the best path to understanding what is essential to ad-
versary advocacy in general is through careful attention to one particu-
lar variety of adversary advocacy.

Moreover, in order to avoid the mistake of attributing the idiosyn-
crasies of one particular species to the basic morphology of the genus, I 
arrange my interpretive engagement with the positive law around the 
distinction between the necessary and contingent features of this body 
of doctrine. In particular, I demonstrate that the pressures to lie and to 
cheat that the positive law exerts on lawyers arise out of broad and 
organic rules that establish the necessary foundations of adversary law-
yering, whereas the constraints that the positive law imposes on law-
yers’ professional vices arise out of rules that are narrow, technical, 
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 INTRODUCTION 5

and contingent. I argue that these technical limits, even when they sub-
stantially restrict lawyers’ conduct, cannot possibly cancel out the ad-
versary advocate’s partisanship or eliminate the professional vices that 
the adversary system’s foundational commitment to a structural sepa-
ration between advocates and judges entails.

However, even as professional ethics requires lawyers to betray their 
own senses of truth and justice in ways that contravene the ethic of self-
assertion that dominates ordinary morality, this ethics also promises to 
establish distinctively lawyerly virtues. Most notably, lawyers who spe-
cialize in suppressing their own judgments of truth and justice, as lawyer 
loyalty and client control require, develop a distinctive facility (which 
others do not share) for assisting persons who cannot themselves speak 
in a way that engages the authoritative institutions of government to 
state their claims in an undistorted and yet effective fashion. Part I con-
cludes by foreshadowing the distinctively lawyerly virtue associated with 
this capacity to give voice to the voiceless in high fi delity. Lawyerly fi del-
ity involves more than merely partisan partiality in favor of clients over 
others; it also includes the capacity accurately to identify and to articu-
late clients’ points of view, including even in clients who are themselves 
inarticulate (and to do so without distortion from the lawyers’ own 
views of what their clients deserve or ought to prefer). Fidelity, under-
stood as a distinctively lawyerly virtue, offers lawyers their best hope for 
ethical vindication of their professional lives.

That the argument concludes by vindicating lawyers’ professional 
commitments (at least in principle) should be remembered while consid-
ering the account of the lawyerly vices from which it begins. For one 
thing, this will serve as a useful reminder that even in its most critical 
moments, the argument’s ultimate sympathies lie with lawyers rather 
than with their detractors. Moreover, and more importantly, remember-
ing these sympathies even in the midst of criticism will serve to empha-
size the argument’s deep commitment to ethical complexity, both for the 
special case of lawyers’ professional ethics and for the modern moral 
condition more generally. A successful defense of lawyers’ professional 
ethics must be more than just a whitewashing. The tensions between 
lawyers’ professional commitments and the ethical ambitions of ordinary 
good people are too deep and too pervasive to ignore; and criticisms that 
lawyers’ professional activities are vicious are too prominent, and too 
resonant with ordinary moral experience, to dismiss as ignorance or hos-
tility. Instead, friends of partisan lawyers will be most effective if they 
treat ethical doubts about the legal profession seriously and respectfully 
and, in spite of the discomfort involved, hard-headedly acknowledge 
that the charges that lawyers display characteristic professional vices are, 
on their own terms, accurate. The mark of the complexity of lawyers’ 
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6 INTRODUCTION

professional ethics is that the legal profession remains worthy of com-
mitment even in spite of its attendant vices. Finally, lawyering is not 
unique in respect of this complexity, which instead pervades modern 
moral life quite generally. A sympathetic but honest appraisal of the legal 
profession therefore promises to yield insights beyond legal ethics, con-
cerning the generally fractured state of modern moral life.

Part II: Integrity

These refl ections suggest that the invocation of vice and virtue in Part I 
is not idle talk, and the second part of the book takes the philosophical 
measure of the professional vices that Part I identifi es. It treats the lan-
guage of vice and its effects—including the resistance of good lawyers to 
claims that they lie and cheat—as themselves important features of law-
yers’ professional ethics. Part II thus asks what it is like—what it is like 
not emotionally or psychologically but ethically*9—to practice law with 
an adversary advocate’s professional commitments. This question opens 
up a new front in legal ethics. The forms of argument that dominate 
traditional debates in legal ethics are by nature inadequate to sustaining 
the appeal of any life that involves the lawyer’s professional vices, so 
that even if these traditional defenses succeed on their own terms, they 
cannot render the life of the lawyer worthy of commitment and there-
fore cannot bring lawyers’ professional ethics to a satisfactory conclu-
sion, all things considered.

This is not to say that traditional approaches to legal ethics have been 
hostile to lawyers. To the contrary, the leading argument in traditional 
legal ethics—the adversary system excuse—seeks to defend lawyers’ pro-
fessional conduct. According to this argument, the perception that ad-
versary advocates behave immorally is an illusion only, brought on when 
lawyers’ professional activities are viewed through too narrow a lens. In 
fact, a broader view reveals that aggressively partisan lawyers play an 
essential part in an impartially justifi ed division of moral labor. Although 
lawyers may appear impermissibly to favor their clients over others, a 

* The emphasis on ethics is important here, particularly in respect of the distinction be-
tween the ethical and emotional life of lawyers.

Lawyers, especially young lawyers, work increasingly long hours, and, especially in large 
city fi rms, increasingly work on tasks far removed—by two or three layers of seniority—
from the clients and causes of action that they supposedly serve. These features of law-fi rm 
life, which can make practicing law at once stressful and uninteresting, fi gure prominently 
in what it is like emotionally to be a lawyer. But they are much less important to what it is 
like ethically. I point this out in order to emphasize that my argument in this book does 
not depend on the organizational structure of (especially large) law fi rms or on the eco-
nomic pressures that principally determine this structure.
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 INTRODUCTION 7

broader view reveals that competition among partisan advocates con-
cerned primarily, and indeed almost exclusively, for their clients pro-
duces, on balance, the best justice for all.

This defense of aggressive partisanship has not gone unchallenged, of 
course. Indeed, a lively debate about the outer limits of the partisanship 
that the adversary system excuse can justify has come to dominate legal 
ethics.

At one extreme is the view that the adversary system excuse justifi es a 
nearly absolute moral division of labor, so that the lawyer’s partisan du-
ties to her client know virtually no limits. This view appears vividly in 
Lord Brougham’s remark (perhaps the most famous in legal ethics) that 
a lawyer “by the sacred duty which he owes his client, knows, in the 
discharge of that offi ce but one person in the world—that client and 
none other” so that a lawyer must continue pressing his client’s inter-
ests “by all expedient means” and “reckless of the consequences,” and 
even though (as in the case of Lord Brougham’s own defense of Queen 
Caroline’s divorce case) he should “involve his country in confusion for 
his client’s protection.”10 This was surely an extravagant way of speak-
ing, as it was meant to be,11 but the basic sentiment that Lord Brougham 
immodestly expressed—that a lawyer’s partisan duties to her client 
should control her professional life—remains the standard conception 
of legal ethics today.

On the other side of the debate, critics of the standard conception 
argue that in spite of its familiarity and intuitive appeal, the adversary 
system excuse justifi es only a much more limited moral division of labor 
than is commonly supposed, under which lawyers’ partisan obligations 
to clients are much more narrowly cabined and their direct obligations 
to truth and justice sweep more broadly. To begin with, these critics 
question how much partisanship the adversary system excuse can justify 
in actual, as opposed idealized, legal systems. They observe that when 
the underlying law is unjust or the underlying distribution of legal ser-
vices is unequal, it becomes simply implausible that the extravagant par-
tisanship associated with the standard view will best serve justice for all, 
even only on balance.12 Moreover, critics observe that even in an ideal 
legal system, adversary advocates commonly promote their clients’ inter-
ests through actions that violate the rights of others. In such cases, the 
aggregative conception of impartiality on which the traditional statement 
of the adversary system excuse relies faces challenges from rival concep-
tions, associated with deontological moral theories, that apply impartial-
ity separately to every relation between persons. These conceptions insist 
that when a lawyer’s preference for her client violates a third party’s 
rights, this cannot be simply offset by benefi ts that arise elsewhere in the 
adversary administration of justice. And so the adversary system excuse 
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8 INTRODUCTION

must be adjusted to refl ect the constraints imposed by rights, most likely 
in ways that narrow the partisanship that it ultimately justifi es.13

These complications together fi x the principal focus of contemporary 
legal ethics. Reformers propose that they require a retreat from the or-
thodox view—associated with Lord Brougham’s professed intentions to 
remain loyal to his client “reckless of the consequences”—that the ad-
versary advocate must use every arguably legal means to promote any 
legal ends her client sets. Traditionalists, for their parts, resist (in whole 
or in part) such efforts to temper adversary advocacy.14 And so the issue 
is joined and the debate that, as I have said, dominates legal ethics gets 
underway.

The lawyerly vices, however, will endure regardless of how these dis-
agreements concerning the metes and bounds of lawyers’ impartially 
justifi ed partisanship are resolved. As Part I argues, lawyers’ professional 
obligations to mislead and to exploit are incidents not of any specifi c, 
extreme elaboration of the adversary ideal but rather of that ideal itself. 
They arise ineliminably out of the structural separation between advo-
cate and tribunal, and the associated principles of lawyer loyalty and 
client control, that belong to every conception of adversary advocacy, 
no matter what its limits.

This renders the dominant debate in legal ethics (in spite of its obvi-
ous importance in other respects) on its face inadequate to resolving the 
basic question whether or not the professional life of the lawyer is wor-
thy of commitment. The adversary system excuse never denies that law-
yers must adopt professional vices but merely justifi es these vices on the 
grounds that it is best overall for lawyers to display them. And the insis-
tent focus, among legal ethicists, on the outer limits of the partisanship 
that the adversary system excuse justifi es draws attention away from the 
important question of whether this argument, within the scope of its 
competence, can sustain lawyers’ commitment to a professional life that 
requires them to embrace the lawyerly vices within the scope of their 
partisanship, wherever its limits are set.

Moreover, there are strong reasons to suspect that the success of the 
adversary system excuse cannot sustain an appealing professional ethics—
one that renders the lawyers’ professional lives worthy of commitment—
in the face of lawyers’ enduring professional vices. At best, the success 
of the adversary system excuse casts lawyers, who remain required to lie 
and to cheat in the service of justice, as, so to speak, usefully vicious. 
But even as it does so, lawyers themselves, as evidenced by their resent-
ful responses to accusations that they lie and cheat, badly wish not to be 
vicious at all.

This wish may seem to rest on a moral confusion. Surely if the adver-
sary system excuse is correct—so that lawyers’ partisanship does in fact 
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 INTRODUCTION 9

serve justice and therefore is impartially justifi ed—then this is all that 
lawyers need to say in defense of their profession. Indeed, it is tempting 
to defi ne lying and cheating as involving unjustifi ed deception and 
advantage-taking, so that a successful impartialist defense of lawyers’ 
professional conduct undermines the suggestion that they lie and cheat 
immediately and at a stroke.

But this view proceeds too quickly. Certainly it is inadequate to the 
experience of lawyers, and others, who are asked to do acts that would 
ordinarily be immoral because, in the circumstances at issue, they serve 
impartial justice. The tension in lawyers’ professional ethics is not re-
solved so easily, and the everyday morality of viciousness does not melt 
away at the fi rst (successful) mention of extenuating circumstances. Or-
dinary notions of truthfulness and fair play have more staying power 
than this, so that they continue to exert their pull even the face of the 
adversary system excuse. That is why the charges of lying and cheating 
rankle so.

Part II of the book attempts a philosophical reconstruction of law-
yers’ dissatisfaction with being cast even as usefully vicious. This ef-
fort begins by developing a distinction between two fundamentally 
different forms of moral argument: impartial argument, which con-
cerns a person’s duties to others in light of their equal importance as 
sources of free-standing moral claims; and fi rst-personal argument, 
which concerns a person’s interest in achieving her own (suitable) am-
bitions and emphasizes the special relation of authorship that a person 
has to her own actions and life plans. I develop the idea of integrity in 
connection with this distinction and argue that lawyers betray their 
integrity when, abandoning their ordinary ambitions to honesty and 
fair play, they lie and cheat, including even when, as under the adver-
sary system defense, they are impartially justifi ed in doing so. I argue 
that this problem of integrity endures regardless of the conception of 
impartiality that the adversary system defense employs, including in 
particular when the adversary system defense is adjusted to refl ect the 
deontological conception of impartiality that prominent critics of tra-
ditional conceptions of aggressive partisanship have employed. More-
over, I argue that integrity is a substantial (and indeed essential) moral 
ideal, so that lawyers’ resentment at betraying their integrity in the 
service of their impartially justifi ed professional obligations is no mere 
self-indulgence.

Part II therefore raises doubts whether lawyers might retain their in-
tegrity even as they satisfy their professional obligations. It reveals that 
this inquiry is every bit as important to lawyers’ professional ethics as 
the inquiries involved in more familiar discussions about the adversary 
system excuse and the metes and bounds of justifi ed partisanship. 
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10 INTRODUCTION

A profession that destroys the integrity of its practitioners cannot be 
worthy of their commitment.

Part III: Comedy or Tragedy?

Legal ethics must therefore ask whether it is possible for lawyers to con-
ceive of their professional activities, including those associated with law-
yerly vices, in a way that permits lawyers to sustain their integrity. To do 
so, lawyers must develop a professional ethics that speaks not only impar-
tially but also in the fi rst-personal register, casting lawyers’ professional 
commitments as part of a life that a person might honorably pursue. This 
requires answering the charges that lawyers lie and cheat head-on, argu-
ing not only (as under the adversary system excuse) that these vices are 
impartially justifi ed, but also that the conduct in question is not in fact 
vicious at all. The third part of the book assesses lawyers’ prospects for 
pursuing the ethical ideas that their integrity requires.

Part III begins by suggesting that certain familiar ideas in the ethics of 
role—reinterpreted, along unfamiliar lines, not as a substitute but rather 
as a complement for impartial morality—are formally suited to preserv-
ing lawyers’ integrity against the threats posed by their professional 
obligations. Specifi cally, role morality allows lawyers directly to reject 
(as the adversary system defense and cognate impartialist moral argu-
ments did not) the accusations that they lie and cheat by replacing de-
scriptions of their professional conduct that emphasize these ordinary 
vices with descriptions that emphasize distinctively lawyerly virtues. 
Such role-based redescription allows lawyers to achieve their wish not 
to conceive of themselves as vicious at all and in this way to preserve 
their integrity against the threats that their professional obligations 
would otherwise pose.

Next, Part III develops a substantively appealing conception of the 
lawyer’s role, which elaborates in detail on the distinctively lawyerly 
virtue introduced briefl y at the end of Part I and recasts the profes-
sional activities that ordinary fi rst-personal ethics calls vicious as ex-
pressions of this virtue. In this emphasis, my argument resembles an 
earlier attempt by Anthony Kronman to deploy a distinctively lawyerly 
conception of virtue—which is embodied in what he calls the “lawyer-
statesman,” who displays an uncommon prudence or practical wisdom, 
a “special talent for discovering where the public good lies and for 
fashioning those arrangements needed to secure it”15—in the service of 
rendering the lawyer’s life worthy of commitment, or as he puts it, ex-
plaining “the capacity of a lawyer’s life to offer fulfi llment to the per-
son who takes it up.”16 Nevertheless, the substantive account of the 
lawyer’s characteristic virtues that I offer in this book is very different 
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from the ideal that Kronman proposes. In particular, whereas the states-
manship that Kronman champions involves self-assertion by lawyers 
who are cast as leaders—for being especially skilled at forming and 
identifying their own views of the good—the account of the lawyerly 
virtues that I develop requires a kind of self-effacement in lawyers who 
are cast as servants. This is implicit in the initial statement of the law-
yerly virtue of fi delity that appears at the end of Part I, and in particu-
lar in the ideals of accuracy and deference that fi delity includes—in the 
fact, as I have said, that fi delity involves not just lawyer loyalty but also 
client control (not just partisan preference for clients over other per-
sons but also deference to clients in determining what this preference 
requires).

Part III elaborates this ideal of fi delity. The argument begins by de-
scribing in detail the content of lawyerly fi delity, with a particular em-
phasis on the ways in which fi delity requires more than the partisan 
preference in favor of clients that loyalty simpliciter involves. The de-
scription develops a surprising analogy between lawyers and poets, which 
provides the raw materials out of which lawyers might construct law-
yerly virtues that make it possible to square their professional obligations 
with their personal integrity. According to this account, lawyers, like 
poets, are specialists in what I call (following Keats) negative capability: 
that is, in the capacity to speak not in one’s own voice but rather, effac-
ing one’s private judgments, faithfully and authentically to render the 
subjectivity of another—in the case of lawyers by giving voice to clients 
who would otherwise remain inarticulate.*17 The argument continues by 

* Note that opportunities to display fi delity, as I understand it, arise in every dispute, no 
matter how inconsequential. Accordingly, these opportunities are open to all lawyers, no 
matter how banal or mundane their practices. Kronman’s statesmanship, by contrast, is a 
much grander virtue, and the opportunities for statesmanship are concentrated in lawyers 
who play important roles in governing the societies to which they belong.

In past eras relatively many lawyers may have played such roles. Certainly local politics 
was more likely to involve basic questions of collective self-rule, and therefore to call for 
lawyers to exhibit statesmanship, before political power became as concentrated in the na-
tional government as it is today. Kronman is therefore perhaps right to invoke the country 
lawyer as one of the pillars of statesmanship, at least insofar as he is discussing historical 
lawyers, and to insist that in its nineteenth-century heyday statesmanship was always suffi -
ciently near to hand that it might serve as an “ennobling thought, even for those who . . . 
found that they had only limited opportunities in their own work to exercise [this] virtue.”

But over the course of the twentieth century, and in particular as principled decisions 
concerning collective self-government became concentrated at the national level, relatively 
fewer and fewer lawyers faced professional engagements that called for statesmanship. 
And, today, opportunities for statesmanship are intensely concentrated in the very highest 
echelons of the bar.

This does not, of course, mean that statesmanship is not a real virtue. But it does limit 
the service that statesmanship can render lawyers’ integrity, because it limits the class of
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12 INTRODUCTION

explaining the importance of lawyerly fi delity, so understood. Specifi -
cally, the argument, employing an analogy to the democratic political 
process, connects the fi delity that adversary advocates display to the le-
gitimacy of adjudication. These refl ections, which embed legal ethics in 
political theory, make it possible to supplement the formal support for 
lawyers’ integrity identifi ed by the purely moral argument concerning the 
ethics of role with a rich, substantive account of the characteristically 
lawyerly virtues through which integrity-preserving role-based redescrip-
tion might proceed. Lawyerly fi delity is a high calling, I argue, both in its 
intrinsic merit and in its central role in sustaining social life more broadly 
in the face of the disputes that threaten, at every moment, to tear society 
apart. And the opportunity to cultivate and exercise lawyerly fi delity 
therefore renders the lawyer’s professional life worthy of commitment, 
even in the face of the fact that, in the eyes of nonlawyers, this life re-
quires lawyers to lie and to cheat.

These considerations incline toward bringing lawyers’ professional 
ethics to a positive conclusion, suggesting that whatever nonlawyers 
might think, the professional life of the lawyer is in principle worth pur-
suing for those who are prepared to immerse themselves in it. But the 
third part of the book (and therefore also the book’s overall argument) 
concludes by returning the argument to a less happy register. I ask what 
a role must be like in order to be capable in practice of sustaining the 
forms of integrity-preserving role-based redescription that I propose, 
and I answer that the role must be authoritatively insular—that is, ca-
pable of sustaining idiosyncratic fi rst-personal moral ambitions in its 
occupants, even as those who do not occupy the role systematically re-
ject these role-based ambitions in favor of more ordinary alternatives. I 
then trace the history of the American legal profession from the years 
immediately following the Civil War to the present day and conclude 
that this history involves the systematic removal of all the key incidents 
of insularity from the lawyer’s role. Lawyering has therefore become 
increasingly incapable of sustaining any distinctive forms of moral life 
and increasingly deferential to outside judgments, or, as I say, increas-
ingly and anxiously cosmopolitan. The practice of law, as Kronman has 
warned, has “los[t] its status as a calling and degenerat[ed] into a tool 
with no more inherent moral dignity than a hammer or a gun.”18

Regardless of what is possible in principle, the recent history of the 
legal profession has left contemporary U.S. lawyers without practical ac-
cess to integrity-preserving role-based redescription. Accordingly, the 
ethical circumstances of adversary advocates today are, overall, anything 

lawyers who can appeal persuasively to statesmanship in the role-based redescriptions on 
which their integrity depends.
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but happy. Certainly the biblical charge—“Woe unto you also, ye law-
yers! for ye lade men with burdens grievous to be borne, and ye your-
selves touch not the burdens with one of your fi ngers”19—does not apply 
today. If anything, its opposite is true: even as lawyers are called on to 
integrate clients into a process of adjudication that would otherwise be 
alien, they are denied the cultural resources needed to shoulder the ethi-
cal burdens that arise on answering this call. These burdens threaten to 
dis-integrate the lawyers themselves.

Finally, the same egalitarian and democratic ideals that render nega-
tively capable lawyers essential to the legitimacy of adjudication also 
account for the cosmopolitanism of the modern bar. The very forces that 
make adversary advocacy essential to sustaining social order and there-
fore in principle worthy of commitment also conspire to shut lawyers 
out from the ideals that would allow them to sustain this commitment, 
preserving their integrity against the threats that their partisanship poses. 
This connection introduces a note of irony, and indeed of tragedy, into 
the life of the modern lawyer.

• • •

This brief statement of the main ideas of the book is schematic and 
incomplete, of course, and the body of the book will elaborate system-
atically what I have only hinted at here. But before embarking on that 
substantive effort, a few brief refl ections about the nature of the argu-
ment are in order, specifi cally with respect to its scope and method.

Scope

I have so far been speaking of lawyers as an undifferentiated mass, but 
of course they are not. Rather, lawyers inhabit many roles and perform 
many tasks, which bear at most a family resemblance to one another. 
This makes it necessary to ask: To which lawyers, or classes of lawyers, 
does my ethical analysis of the legal profession apply?

Certainly this analysis does not apply equally to all lawyers in all legal 
systems. As the language in which I have introduced them reveals, the 
professional obligations to behave immorally that lawyers face arise out 
of lawyers’ adversary advocacy: that is, out of lawyers’ narrowly partisan 
loyalties to particular clients and, more specifi cally, out of their efforts to 
promote these clients’ interests, even at the expense of the interests of 
more deserving others. But not all lawyering is equally adversarial. First, 
legal systems differ (across both space and time) in the degree of parti-
sanship that they require or indeed permit lawyers to display. It may 
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seem that lawyers in legal systems that de-emphasize partisanship face 
much less ethical uncertainty about professional obligations that they 
may simply embrace. And second, even in legal systems (such as the 
American one) that generally affi rm lawyerly partisanship, not everything 
that lawyers do involves advocating for clients and against others with 
whom they stand in direct competition. Some lawyers—most obviously, 
judges, but also arbitrators and other “third party neutrals”20—staff tri-
bunals rather than advocating before them. And even lawyers who loy-
ally serve particular clients often work in contexts that involve little or 
no advocacy. Rather, they focus on counseling clients concerning the 
legal, economic, and even moral consequences of some project, for ex-
ample, or on preparing opinions that characterize a client’s legal situa-
tion for others.21 Finally, the justifi cation of lawyers’ partisanship that I 
propose will not apply equally to all lawyers even on its home turf, ad-
judication: in particular, as a later argument will explain, litigators for 
the government may justifi ably display only much more modest parti-
sanship than I describe, if they may display any partisanship at all. For 
all these reasons, some portion of the professional conduct of people 
called lawyers may entirely avoid the ethical diffi culties that I make my 
subject here.

This is not a weakness of the approach to legal ethics developed here 
but rather a strength. For one thing, the class of lawyers who are sub-
ject to the moral diffi culties from which my argument departs is larger 
and more inclusive than might perhaps be thought. Certainly, the ques-
tion whether the professional life of the lawyer is worthy of commit-
ment applies broadly enough so that asking it is no mere curiosity and 
answering it no idle parlor game. Instead, these activities belong to the 
natural preoccupations of self-refl ective morality, arising directly out of 
the lived experience of a large group of persons who, moreover, exert 
a disproportionately prominent hold over humanity’s collective moral 
imagination.

Thus, although they of course do so to differing degrees, most legal 
systems require lawyers to display some measure of adversariness in 
the sense required for the problems of legal ethics, as I identify them, 
to appear. To begin with, the partisan element of adversary lawyering 
arises, and calls the ethical standing of the profession into question, 
whenever lawyers, practicing in the shadow of a structural separation 
between advocate and tribunal, serve rather than judge their clients’ 
causes. As Part I emphasizes, the ethical arguments that I develop do 
not depend on any particular, and certainly not on any extreme, ac-
count of the extent of lawyers’ partisanship, but instead apply even 
when lawyers’ loyalties to their clients are constrained by rules that 
prevent partisan excess. Although I elaborate my argument through an 
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intensive engagement specifi cally with contemporary U.S. legal practice, 
this is only to fi x ideas. Many of the refl ections that I develop would 
survive reforms to the American legal profession and indeed might be 
applied, mutatis mutandis, to lawyers in other legal systems also.

After all, the structural separation between advocate and tribunal that 
serves as my starting point is not uniquely American. Indeed, in spite of 
my invocation of adversary advocacy, my ethical analysis is not even 
confi ned to one side of the distinction between adversary and inquisito-
rial processes of dispute resolution. That contrast principally refers to 
whether, as a matter of procedure, the legal and factual record in a dis-
pute is developed primarily by the disputants or by the tribunal. And, 
although this choice has important consequences, including for the pro-
fessional dispositions of lawyers,22 the structural separation between ad-
vocate and tribunal may endure however it is made. Even lawyers who 
practice under inquisitorial procedures generally retain some measure of 
the partisan loyalties that cast them as adversaries in the sense at issue 
here. As a prominent comparativist has observed, “the familiar contrast 
between our adversarial procedure and the supposedly nonadversarial 
tradition has been grossly overdrawn.”23 German legal practice, which 
may be taken as representative of the broader inquisitorial tradition (at 
least on the European continent), illustrates this point nicely. Although 
German lawyers play only a very limited role in developing the facts, 
they “advance partisan positions from fi rst pleadings to fi nal argu-
ments.”24 They “suggest legal theories and lines of factual inquiry, they 
superintend and supplement judicial examination of witnesses, they urge 
inferences from fact, they discuss and distinguish precedent, they interpret 
statutes, and they formulate visions of the law that further the interests of 
their clients.”25 All in all, then, “outside the realm of fact-gathering, Ger-
man civil procedure is about as adversarial as our own.”26 And German 
lawyers, as indeed are lawyers in inquisitorial systems generally, are there-
fore subject to the ethical complexities and uncertainties that adversary 
advocacy involves.

Furthermore, although not every activity in which lawyers engage 
constitutes adversary advocacy, most lawyers do act as adversary advo-
cates at least some of the time. The basic division of labor between ad-
vocates on the one hand and tribunals (judges or judge-surrogates) on 
the other ensures that partisanship penetrates deep into the legal profes-
sion. Judges and others who staff tribunals account for only a small 
fraction of lawyers. And although many more lawyers act principally as 
counselors and negotiators rather than directly as advocates, these law-
yers advise and bargain in the shadow of the law,27 that is, against the 
backdrop of what they can achieve for their clients through more direct 
advocacy. Indeed, the regulatory regimes that govern lawyers’ conduct 
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in these roles, for example, the ethical regime governing lawyers who 
give tax advice,28 are often designed in express contemplation of end-
games that involve such direct advocacy. Additionally, some of the 
professional duties that lie at the foundation of lawyers’ partisanship 
unquestionably arise even outside the orbit of open advocacy. Thus, the 
duty to preserve client confi dences applies quite generally to all forms of 
lawyering,29 and may even apply more strictly outside of litigation, 
when it is less likely to run up against competing duties requiring can-
dor before tribunals.30 Accordingly, many more lawyers than the small 
minority who regularly engage in litigation count as adversary advo-
cates, so that the ethical uncertainty about lawyering applies well be-
yond this narrow group.

Indeed, the ethical argument that I develop may also apply, although 
in an attenuated form, beyond the confi nes of the legal profession. The 
central themes of this argument—a circumstance in which persons must 
abandon their ordinary ethical ambitions in order to satisfy the contin-
gent demands associated with their places in a moral division of labor; 
the threat to integrity that is posed by acquiescing in this division of 
labor; and the fragile and perhaps unsustainable hope that this threat 
might be answered by embracing one facet of the division of labor in 
order to sustain an ethical identity that stands apart from ordinary ethi-
cal ambitions—all reappear throughout modern ethical life. They are 
simply a working out of one of the characteristic dilemmas of moder-
nity, namely, the problem of being a situated individual, with idiosyn-
cratic commitments and plans, in a pluralist society that can hope stably 
to sustain social cooperation only on impartial, deindividuated terms. 
Lawyers focus this problem into particularly sharp relief because they 
are directly charged with integrating the idiosyncratic perspectives of 
individual persons into the impartial system. And legal ethics serves, in 
this respect, as a miner’s canary, giving advance warning of ethical prob-
lems that, sooner or later, trouble all modern persons. These broader 
implications of legal ethics will remain mostly in the background in 
these pages, although I shall again address them more directly in a brief 
postscript.

Finally, the argument’s focus on the genuinely partisan aspects of legal 
practice is a strength rather than a weakness for another reason also. 
For various reasons that will become plain in Parts II and III, this focus 
picks out the segment of the bar whose professional life is morally and 
politically distinctive, that is, unreplicated elsewhere in the social divi-
sion of labor, and that plays an important and utterly unique role in this 
division of labor. Philosophical analysis should organize its energies ac-
cording to such basic structural distinctions rather than deferring to the 
often arbitrary, or at least shallowly contingent, categories adopted by a 
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profession for purposes of self-description. Legal ethics is no exception, 
and insofar as it aspires to be a philosophically serious fi eld, it should 
organize itself according to categories that refl ect basic moral realities 
rather than mere conventions.

Method

The book’s central ambition is to understand the lawyer’s circumstances 
rather than to intervene in ongoing controversies over the positive law 
governing lawyers or indeed even to prescribe, more generally, a course 
of conduct for “ethical” lawyers to pursue. Each part of the book elab-
orates one facet, to repeat a phrase that I have used before, of what it is 
like to adopt the professional commitments of an adversary advocate: 
Part I sets out the basic principles of lawyer loyalty and client control 
that are inscribed in the genetic structure of adversary advocacy and 
identifi es the vices, and gestures toward the virtue, that these principles 
engender; Part II explains the ethical burdens, specifi cally with respect 
to personal integrity, associated with embracing these vices as adver-
sary advocates must; and Part III places the lawyer’s legal and ethical 
practices into a broader social and political context. This focus—on 
diagnosis rather than cure—is necessary and natural, especially given 
the connection between legal ethics and the broader ethical dilemmas 
of modernity. How, after all, could a philosophical argument possibly 
cure the condition of modernity? But it is also somewhat unusual in 
legal ethics; and it certainly involves methodological commitments that 
are highly unusual and therefore worth discussing in some detail before 
commencing with the argument proper.

Most legal ethics, and indeed most applied ethics more generally, 
tends towards casuistry:* it begins by identifying general principles of 

* Legal scholarship in general has the same tendency, even when it does not invoke im-
mediately ethical ideas. Ever since the realist revolution exploded the formalist myth that 
legal rules are connected to one another by logic and are independent of the rest of the 
normative universe, the focus of legal scholarship—and especially of interdisciplinary legal 
scholarship—has been on asking what values outside of the law a legal regime should 
serve and what system of legal rules might serve these values best. I have no desire to re-
vive the formalist conception of law as hermetically sealed off from morals or politics. 
There is anyway no less plausible site for such an ambition than the law governing law-
yers, which is obviously rent through with extralegal moral and political ideals. But I do 
believe that even though the law is ultimately beholden to extralegal values, legal regimes 
can construct edifi ces of doctrinal, and indeed human, relationships that cast long shad-
ows in the light of these extralegal values. Life in these shadows is, then, neither purely 
legal nor purely independent of the law but instead consists of the patterns that extralegal 
values take on when they are, to change metaphors, refracted through the prism of the 
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value and right action (which it has usually borrowed wholesale from 
more abstract work in moral and political theory) and then applies these 
principles to a particular set of facts in order to generate prescriptions 
about what should be done. Certainly the many arguments about the 
adversary system defense have this character, as their express reliance 
on antecedent theories of justice and their insistent return to the ques-
tion of the metes and bounds of lawyers’ justifi ed partisanship attest.

I am dubious of this approach. To begin with, the general principles 
from which casuistic arguments in applied ethics begin tend to be too 
simplistic, and the facts to which the arguments apply these principles 
tend to be too stylized, for the casuistry to be persuasive. Moreover, it is 
probably not realistic to expect philosophy to have such mechanical and 
immediate regulative implications for ethical life as casuistry supposes. 
After all, moral and political philosophers are notoriously not better or 
more just than other people, and not only because they are no better at 
resisting the temptations to do wrong. Instead, ethical life requires forms 
of sensitivity and judgment that philosophical expertise makes no claims 
to providing. Ethics—at least in the sense of living well—simply is not a 
technical subject in the way casuistry presumes, and we mark this lin-
guistically by distinguishing ethical excellence, which we call virtue, 
from mere technical excellence, or skill.* Ethical life involves complexi-
ties and offers possibilities for practical and indeed ethical creativity and 
judgment that casuistic approaches to applied ethics, which emphasize 
technical expertise, cannot encompass, so that these approaches tend to 
have an unappealing air of naïveté and even unreality. Indeed, a person 
who treats casuistry respectfully, deferring to a casuist’s claims of exper-
tise much as a patient defers to her doctor’s expertise in a more naturally 

law. The distinctive forms of life and action that arise in this context—the values and ide-
als that are immanent in the law—will be understudied by a scholarly method that stands 
outside the law and proceeds with the principal purpose of shaping the law to promote 
one or another set of extralegal ends. So it is, I believe, with much contemporary scholar-
ship in legal ethics.

* We have inherited this distinction from the ancient Greeks (for example, Aristotle in 
the Nicomachean Ethics), who insisted (much more clearly than we do now) on the differ-
ence between virtue and what they called techne.

Our language is not uniformly helpful in resisting casuistry, however. Indeed, the sug-
gestion that philosophers are appropriate sources of regulative principles for living may 
owe part of its prominence to nothing more than a quirk of language, namely that the 
English word “ethics” refers to both the art of living well and the philosophical study of 
the values that living well involves. If this were not the case—if there were different words 
for these distinct things—the casuistic impulse would probably seem less compelling. The 
situation would be more as it is in art, where the fact that “beauty” and “aesthetics” are 
different words makes it easy to resist the idea that the second offers a regulative guide to 
creating the fi rst.
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technical subject such as medicine, has already committed an ethical 
error. She has accepted a kind of ethical authority that is inconsistent 
with her own freedom and responsibility.

This is not to claim (which would be absurd) that philosophy is irrel-
evant to ethics. Philosophers, including by applying their professional 
expertise, are unusually able to explain the conceptual structure of an 
ethical practice, to identify the relationships in which various ethical 
practices stand to one another, and even to explain what is at stake in a 
particular ethical confl ict. In all these ways, philosophers, and charac-
teristically philosophical forms of thought, do indeed have distinctive 
contributions to make to ethical life. But their contributions are primar-
ily interpretive and reconstructive rather than directly regulative.

The task of philosophical ethics is therefore primarily to elaborate 
what is rather than to command what should be. Of course, a philo-
sophical advance in understanding of a form of ethical life may lead to 
changes in that form of life, as participants and indeed outsiders adjust 
their engagements with the form of life in light of how they have come 
to understand it. (In the case at hand, philosophical argument shows 
that a life of committed professionalism, both in law and more generally, 
can in principle be reconciled with the broader obligations that apply to 
persons generally, and that the prospects for a successful reconciliation 
depend on the social and political structures in which that life is embed-
ded.) But the choices involved in actually making these adjustments have 
an independent ethical content of their own, involving ethical creativity 
and judgment.31 They are not entailed by the mechanical application of 
philosophical understanding to ethical life.

The question that I have set myself here accepts this account of the 
limits and possibilities of philosophical ethics: it resists casuistry entirely 
and invites interpretive reconstruction. I do not attempt to say whether 
the adversary system is justifi ed or wrongheaded and certainly make no 
effort to identify the optimal specifi cation of lawyers’ professional obliga-
tions. Instead of evaluating them with an eye to reform, I take the basic 
outlines of adversary advocacy for granted and ask, as I have said, what 
legal, ethical, and political values and forms of life are immanent in this 
professional regime. To be sure, I intend the philosophical understanding 
that I present here to infl uence the ethical life of the legal profession, and 
indeed of our wider society. But I insist that how this infl uence plays out 
depends on further ethical interventions, of a nonphilosophical nature, 
which my philosophical account of legal ethics therefore necessarily 
leaves somewhere off the page.

The methods of argument that I apply throughout the book follow 
from the question that I have set myself and the view of philosophical 
ethics that this question refl ects. Thus I begin my argument not from an 
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abstract philosophical theory of goodness or justice to which I claim the 
law governing lawyers should conform but rather from the detailed 
body of rules that constitutes the law of lawyering as it stands, from 
which I propose to excavate the ethical content of adversary advocacy. 
And throughout my argument, I return repeatedly to interpretive en-
gagements with other features of the legal profession, for example, its 
historical development and institutional structure. Moreover, my com-
mitment in favor of interpretive over regulative approaches to applied 
ethics works itself inward in my argument, into the details of my en-
gagement with the positive practice of adversary lawyering. Most im-
mediately, I resist the temptation, which often overcomes even the most 
refl ective legal ethicists, to focus discussions of legal ethics on extraordi-
nary cases—for example, cases in which lawyers present an alibi defense 
that they know to be false,32 keep a life-threatening secret,33 intimidate 
an adverse party by investigating her sexual history,34 or even bring a 
false murder prosecution.35 Instead, I emphasize the ethical questions 
that arise in adversary legal practice quite generally, in the banal con-
duct of lawyers’ workaday professional lives.

Sensational cases may be suited to casuistry, because they usefully 
support intuitive tests of the limits of justifi ed partisanship. They may 
even underwrite more theoretical investigations of the limits of the ad-
versary system defense’s power to recast lawyers’ partisan attachment 
to their clients as part of a more broadly impartial scheme of justice.* 
But exceptional cases are much less useful for my purposes, which are 
to elaborate a philosophical reconstruction of the constant core of ad-
versary advocacy rather than to fi x its variable boundaries, and to iden-
tify the moral and political complexities that every form of adversary 
lawyering, no matter how mild, necessarily involves, because they arise 
inevitably in the shadow of the structural division of labor between 
advocate and tribunal. In order to know what a practice is really like, 
it is better to ask what it is ordinarily like rather than to fi xate on what 
it becomes as it starts cracking under pressure. Sensational cases, which 
are the mainstays of most discussions of legal ethics, are attention-
grabbing, to be sure. But it is a mistake to emphasize them: just as 
great cases make bad law,36 so they make bad legal ethics.

Finally, the interpretive approach to legal ethics that I adopt here re-
quires the argument to be relentlessly interdisciplinary, stepping out, at 

*An undue emphasis on sensational cases can cause troubles even within the casuistic 
paradigm, insofar as fi xating on extraordinary dilemmas overshadows lawyers’ more com-
mon ethical concerns. It allows critics of the adversary system to paint the entire practice 
in its harshest colors, and (probably more damagingly) it allows adversary advocacy’s de-
fenders to obscure the ethical diffi culties that arise in everyday legal practice behind the 
favorable contrast between ordinary and exceptional cases.
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various places, not just into legal doctrine and moral philosophy, but 
also into political philosophy, history, sociology, and even literary theory. 
The central role that adversary advocates and adversary adjudication 
play in legal, moral, and political life brings legal ethics into contact 
with all these neighboring disciplines. And whereas casuistic approaches 
to legal ethics naturally narrow their focus according to the concerns of 
the purely philosophical theories from which they begin, the reconstruc-
tive ambition that I am pursuing here requires that my methods adapt 
themselves fl exibly to address all the many aspects of adversary advo-
cacy, each in its own native idiom. As James Agee said of another recon-
structive effort, “[i]f complications arise,” they come of trying to address 
a subject “not as journalists, sociologists, politicians, entertainers, hu-
manitarians, priests, or artists, but seriously.”37
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Chapter 1

THE WELLSPRINGS OF LEGAL ETHICS

Adversary advocates practice as partisans in the shadow of the struc-
tural division of labor between lawyer and judge and represent particu-
lar clients rather than justice writ large. They therefore come under 
professional obligations to do acts that, if done by ordinary people and 
in ordinary circumstances, would be straightforwardly immoral. They 
unfairly prefer their clients over others and, moreover, serve their clients 
in ways that implicate common vices with familiar names: most nota-
bly, lawyers lie and cheat. These vices will play a prominent role in the 
moral and political discussions to come, and the three chapters that 
constitute the fi rst part of the book’s larger argument therefore devote 
themselves to establishing that adversary advocates are in fact necessar-
ily professionally obligated to display them.

Thus I begin, in this chapter, by identifying broad principles of pro-
fessional conduct that every adversary system must recognize and ex-
plaining the genetic pressures that these principles exert on lawyers who 
practice under them. In addition, I elaborate some on the nature of 
lying and cheating, in order to forestall the objection that, especially 
when applied to more modest adversary systems, my argument depends 
on an unduly rigorous moralism. Then, in chapter 2, I consider the rules 
through which a regime of professional responsibility might regulate 
these pressures and argue that, although such rules can cabin lawyers’ 
professional vices, they cannot eliminate them. Finally, in chapter 3, I 
present an alternative doctrinal characterization of lawyers’ professional 
obligations, which answers certain objections that my earlier doctrinal 
arguments invite. Even as they cement lawyers’ professional obligations 
to lie and to cheat, the doctrines at issue in chapter 3 also sow the seeds 
of a distinctively lawyerly virtue, which I introduce at the end of the 
chapter under the name fi delity. In this way, the fi rst part of the book 
sets the stage not just for the ethical troubles that will dominate Part II 
but also for the ethical hopes that will dominate Part III.

Critics of the legal profession often take the law governing lawyers to 
adopt extreme adversarialism.1 The profession’s defenders respond, 
sometimes angrily, that the critics wrongly emphasize contingent adver-
sary excesses in the positive practice of lawyering—that they attribute 
the unprofessional intemperance of a minority of lawyers to the legal 
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profession as a whole, and certainly that they ignore the many ways in 
which the positive law expressly limits lawyers’ partisanship.2 Although 
I accuse lawyers of displaying professional vices, I am sympathetic to 
the professions’ defenders on this point. Philosophical legal ethics should 
treat legal practice respectfully, and it is a mistake to proceed as if law-
yers must serve their clients single-mindedly or to take any other extreme 
view of the partisanship that lawyers must display. Accordingly, I accept 
that the partisanship at the core of lawyers’ professional obligations is 
limited, and indeed encroached on, from all sides by more specifi c rules 
of legal ethics that bind lawyers to values besides their clients. I claim 
only that these constraints do not, and could not possibly, eliminate the 
lawyerly vices that the underlying commitment to partisanship entails.

It is therefore important to proceed cautiously in writing about the 
lawyerly vices, and in particular to follow my earlier admonition to avoid 
sensational cases and instead to focus on the banalities of everyday ad-
versary legal practice. Moreover, it is important to demonstrate that the 
lawyerly vices are not artifacts of one or another contingent (and mis-
guided) elaboration of the adversary ideal in the positive law but are in-
stead inscribed in the genetic structure of adversary advocacy, in all its 
forms. My approach refl ects these challenges. In addition to preferring 
the commonplace over the extraordinary, I attend constantly to the dis-
tinction between the essential and the merely contingent features of ad-
versary advocacy. Although I will repeatedly take up the positive law of 
lawyering, often in considerable detail, I will never analyze positive law 
for its own sake but always, rather, to illustrate the possibilities and lim-
its of adversary advocacy in all its forms. I can therefore accept that the 
legal profession’s defenders are right about the constraints on partisan-
ship that the positive law incorporates and claim that lawyers neverthe-
less come under professional duties to lie and to cheat. I argue, moreover, 
that the formal structure of adversary advocacy means that not just these 
constraints but any constraints that are consistent with the adversary 
ideal will necessarily be unable to purge the legal profession of the law-
yerly vices.

Three Foundational Principles of Adversary Advocacy

The foundations of adversary advocacy remain constant across all forms 
of adversary legal practice and therefore do not depend on any particu-
lar formulation of positive law. But they are nevertheless inscribed in 
positive law, including in the ABA’s Model Rules and their several pre-
decessors. The basic structure of adversary advocacy may therefore be 
discerned from the study of the law governing lawyers. This structure 
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involves three foundational principles, which I call lawyer loyalty, client 
control, and legal assertiveness.

Lawyer Loyalty

Two provisions of the Model Rules display the basic structure of adver-
sary advocacy in a particularly clear light, and I use these provisions as 
a template to organize the discussion. Model Rule 1.3 (addressed in this 
section) establishes the lawyer’s duty of loyalty to her client; and Model 
Rule 1.2 (addressed in the next) establishes the client’s control over the 
ends that the lawyer pursues. Both provisions articulate open-ended 
standards that refl ect the basic assumptions of adversary legal practice 
rather than narrow rules that call for technical application.

Perhaps the adversary advocate’s most familiar duty is to represent her 
client loyally. This duty of loyalty, which is familiarly expressed in the 
language of zealous advocacy, has in one form or another maintained a 
constant presence in all major codes of legal ethics adopted over the past 
century. The 1908 ABA Canons of Professional Ethics stated that the 
lawyer should represent her clients with “warm zeal.”3 The ideal was car-
ried forward in the 1969 ABA Model Code of Professional Responsibil-
ity: The Canons (announcing the broad norms underlying the Model 
Code) include the principle that “a lawyer should represent a client zeal-
ously within the bounds of the law”;4 and the more specifi c Disciplinary 
Rules state that “a lawyer shall not intentionally fail to seek the lawful 
objectives of his client through reasonably available means permitted by 
law and the Disciplinary Rules.”5 Much the same duty appears in the 
Model Rules: Model Rule 1.3 requires lawyers to display “diligence” in 
serving clients;6 the Offi cial Comments to this Rule, which “provide guid-
ance for practicing in compliance with the Rule[],”7 add that lawyers 
should “take whatever lawful and ethical measures are required to vindi-
cate a client’s cause or endeavor” and must therefore “act with commit-
ment and dedication to the interest of the client and with zeal in advocacy 
upon the client’s behalf”;8 and the Preamble to the Model Rules mentions 
zeal three times.9 These commands are not controversial. The Restate-
ment of the Law Governing Lawyers summarizes the substance of loyalty, 
saying that a lawyer must “proceed in a manner reasonably calculated to 
advance a client’s lawful objectives.”10 And Hazard and Hodes, who 
place loyalty at the very center of adversary lawyers’ professional ethics, 
observe that “the single most fundamental principle of the law of lawyer-
ing is that so long as lawyers stay within the bounds of law, they serve 
society best by zealously serving their clients, one at a time.”11

The law governing lawyers, moreover, shores up the primary duty of 
loyalty though secondary rules that guard against certain particularly 
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worrisome or prominent forms of disloyalty.12 The most important of 
these are the confl ict of interest rules, which regulate, or even forbid, 
a wide range of activities through which lawyers might be tempted 
to betray their clients. Most generally, these rules impose restrictions—
including procedural restrictions requiring written informed consent13 
and substantive restrictions against waivers of the duty to be competent 
and diligent14—on lawyers’ freedom to represent clients when “the rep-
resentation of one client will be directly adverse to another client”15 or, 
more broadly still, when “there is a signifi cant risk that the representa-
tion of one or more clients will be materially limited by the lawyer’s re-
sponsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer.”16 More narrowly, the rules take aim at 
certain especially troublesome behaviors. For example, they forbid law-
yers from “using information relating to representation of a client to the 
disadvantage of the client unless the client gives informed consent.”17 
They impose an outright ban on representations that “involve the asser-
tion of a claim by one client against another client represented by the 
lawyer in the same litigation or other proceeding before a tribunal.”18 
They forbid lawyers from writing themselves into their clients’ wills19 or 
appropriating literary or media rights in their clients’ stories,20 and they 
quite generally insist on substantive fairness in business transactions be-
tween lawyers and their clients.21 And they forbid lawyers from being 
paid to represent clients by third parties who interfere with the lawyer-
client relationship.22 In these and other ways, the Model Rules empha-
size and enforce the lawyer’s duty of loyalty.

Client Control

In spite of its central importance to legal ethics, lawyer loyalty cannot 
stand alone. Loyalty carries no content apart from the end to which it 
refers—loyalty, even zealous loyalty, requires an object. And the loyalty 
and zeal provisions in the ethics codes, even when supplemented by the 
confl icts rules, do not adequately fi x their own objects, because identify-
ing “the client” as the object of the lawyer’s loyalty and the end of her 
zeal is not enough to fi x the lawyer’s professional duties in a meaningful 
way. Saying simply that the lawyer should be loyal to the client does not 
determine to what about the client the lawyer’s loyalty should attach, 
and this choice will dramatically affect the nature of the lawyer’s ethical 
life. Indeed, in the extreme case, if the lawyer’s loyalty were tied to the 
client’s interest in moral or legal rectitude—to the client’s justice, as one 
might say—then the lawyer would cease to be meaningfully an adver-
sary advocate at all. In order to represent her client loyally, she would 
be required fi rst to judge her client’s cause to determine what protecting 
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his rectitude required. (The ends of the representation, which would de-
pend upon the right outcome of the case, simply could not be identifi ed 
apart from this judgment.) Lawyer loyalty underwrites a distinctively 
adversary legal practice only if it is owed more narrowly and immedi-
ately to the client than the suggestion about moral or legal rectitude al-
lows. Adversary advocacy—indeed, the structural separation between 
advocate and tribunal—requires not just loyalty but also a client- rather 
than justice-centered approach to loyalty.

The ethics codes must therefore supplement the lawyer’s duty of loy-
alty by specifying loyalty’s ends, and they must (if they are to retain 
their adversary character) set ends that look more or less narrowly to 
the client. The codes fulfi ll both requirements, specifi cally through pro-
visions that allocate decision-making authority between lawyers and cli-
ents in ways that give clients control over the basic purposes of a legal 
representation—control to fi x the objectives that lawyers must loyally 
pursue. Moreover, the ethics codes establish just how the lawyer’s loy-
alty will be client-centered, specifi cally by directing lawyers to pursue 
clients’ instructions and not just clients’ interests—that is, to defer to 
clients’ beliefs about what ends they should pursue. The ethics codes al-
locate authority between lawyer and client in a way that supplements 
lawyer loyalty with client control and requires lawyers (within limits, of 
course) to be the servants of their clients’ points of view.

The Model Rules announce the basic principle of client control in 
Rule 1.2, which gives clients broad power to determine “the objectives 
of representation.”23 The Model Code similarly directs the lawyer to 
“seek the lawful objectives of his client.”24 And the Restatement elabo-
rates on this basic structure of client control, stating that that “[a] client 
may instruct the lawyer during the representation” and that lawyers 
should act “to advance a client’s objectives as defi ned by the client.”25 
The convergence concerning client control is not absolute,26 but the 
basic idea is the same in all three regimes. That is not surprising: “The 
attorney-client relationship,” as one court has observed, “is one of agent 
to principal, and as an agent the attorney must act in conformity with 
his . . . instructions and is responsible to his principal if he violates this 
duty”;27 and the ethics codes borrow their ideas about lawyer loyalty 
and especially client control from the general law of agency.28 The law 
governing lawyers proceeds, against this background, to elaborate the 
agency relation between lawyer and client in ways that emphasize client 
control.

Most importantly, the ethics codes protect client control over ends 
from encroachment by the lawyer’s superior knowledge and technical 
expertise, which often pose the gravest threats to client autonomy. Thus, 
although the ethics codes recognize lawyers’ technical expertise by giving 
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them limited control over the means through which to pursue the ends 
that clients set,29 the line between “means” and “ends” is given a fl exi-
ble rather than rigid interpretation—one that emphasizes client control. 
In particular, choices that would ordinarily be classed as involving mere 
means and therefore allocated to the lawyer—for example, respecting 
the aggressiveness of a cross-examination—are treated as involving ends 
and allocated to the client as soon as they impinge on the client’s broader 
values. As the comment to Model Rule 1.2 says, when disputes about 
what would ordinarily be classed as means arise, “lawyers usually defer 
to the client regarding such questions as the expense to be incurred and 
concern for third persons who might be adversely affected.”30 (The jux-
taposition of harm to others and cost to the client is striking in this 
context, and fortifi es the client’s right to subject even means to the test 
of his broader values, because client control over cost is particularly 
clear and unchallenged.) In this way, the ethics codes restrict lawyers’ 
control over means to areas in which lawyers have “special knowledge 
and skill”—in effect, to “technical, legal and tactical matters.”31 Indeed, 
the lawyer’s control over means is best understood not as an indepen-
dent value at all but rather as an instrument to serve the client’s control 
over ends: the client’s power to set and pursue ends is made more valu-
able by giving the client access to a lawyer with discretion to devote her 
expertise to pursuing the client’s ends more skillfully than the client 
could do on her own.

Lawyers are, to be sure, permitted, and perhaps even encouraged, 
to offer clients independent counsel even within the sphere of client 
authority—that is, not just in matters of technical law but also, as the 
Model Rules say, concerning “other considerations such as moral, eco-
nomic, social and political factors, that may be relevant to the client’s 
situation.”32 But even the practice of counseling clients concerning the 
ends of a representation serves, fi nally, to reemphasize the clients’ ulti-
mate authority over these ends. Lawyers may advise but must never 
command, and they should take care, in offering advice, to avoid un-
duly infl uencing their clients.

This is prominently refl ected in the professional ideology of client 
counseling. For example, an important handbook instructs that “though 
you may ultimately provide a client who asks for it with your opinion, 
you should do so only after you have counseled a client thoroughly 
enough that you can base your opinion on your client’s subjective val-
ues, not your own.”33

Courts are also attentive to the line between advice and control. In 
one case, a court criticized the ethics of capital defense lawyers who 
sought to impose their own objections to the death penalty on their 
client. The lawyers exerted psychological pressure on their client to 
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“compel” the client to “to accept [their] point of view” and plead guilty 
in the hope that this would spare him the death sentence.34 The court 
observed that the desire to avoid death came from the lawyers rather 
than from their client, so that the lawyers exerted pressure to change 
their client’s ends rather than merely to infl uence tactics through which 
to pursue ends fi xed by the client. The lawyers acted, as the court put it, 
in order to “accommodate themselves, not their client.”35 The court 
therefore concluded that the lawyers’ conduct “may very well have ex-
ceeded the bounds of ethical norms” concerning client counseling. (Al-
though the court was hearing the client’s habeas petition challenging the 
voluntariness of his guilty plea, it went out of its way to observe that 
“counsel’s conduct may require further consideration by the Illinois At-
torney Registration and Disciplinary Commission.”36)

Even though lawyers should advise their clients broadly, they may not 
use their positions as advisers to subvert clients’ autonomy. The strong 
principle of lawyer loyalty is supplemented, in the ethics codes, by an 
equally strong principle of client control.

Legal Assertiveness

Even taken together, lawyer loyalty and client control do not fi x the 
nature of lawyers’ professional obligations. The duties that lawyer loy-
alty and client control actually impose on lawyers depend on the range 
of objectives that clients and their lawyers may jointly pursue and the 
range of means that clients and their lawyers may use to pursue these 
objectives. And the questions therefore remain just what clients may 
command their lawyers to do and just what client commands lawyers 
may follow.

The creation of an agency relation binds the agent to her principal 
but does not generally alter the scheme of duties that the principal and 
the agent (as his stand-in) owe third parties: a principal generally may 
not pursue ends through an agent that he may not pursue directly him-
self; and, an agent generally cannot avoid obligations to others by hid-
ing behind the agency relation. Thus the law makes both principals and 
agents liable when agents take actions on behalf of their principals that 
tortiously harm third parties.37 Accordingly, if the assertion of legal 
claims were governed by a standard of strict liability or even negligence, 
so that clients who asserted and lawyers who promoted losing or unrea-
sonable claims were liable for the harms that they caused, then this lia-
bility would impose external constraints on the loyalty that clients might 
demand and that lawyers might display. Tort law would require both 
clients and lawyers to pursue justice or its reasonable approximation 
and therefore would effectively erase lawyers’ partisanship.
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32 CHAPTER 1

Lawyer loyalty and client control are accordingly not the exclusive pos-
sessions of the law governing lawyers but instead arise against a broader 
background framework that allows clients to press their claims and makes 
room for the lawyer-client relationship to arise. For lawyer loyalty and 
client control to be meaningful in lawyers’ professional lives, this larger 
framework must give lawyers substantial latitude in assisting clients who 
themselves enjoy substantial latitude in pressing their legal claims.

The legal structures that arise in and around adversary advocacy do 
just this, through a set of legal rules that allow lawyers wide latitude in 
assisting disputants who may press colorable but losing claims. Most 
narrowly, these rules give lawyers a literal privilege—which is expressly 
inscribed in legal doctrine—with respect to certain specifi c forms of con-
duct. For example, lawyers are in most jurisdictions absolutely immune 
from tort liability for defamatory statements that they make in court.38 
Similarly, although a little more broadly, lawyers are expressly protected 
against certain forms of legal liability that might otherwise attach to 
persons who do what lawyers do for their clients: A lawyer who en-
courages a client to breach a contract is not liable to the client’s prom-
isee for tortious interference with contract;39 a lawyer who gives legal 
advice to a corrupt business is not guilty of racketeering;40 and, more 
broadly still, a lawyer who gives good faith legal advice cannot be held 
liable as an accessory to tortious actions that her client takes on the 
basis of this advice.41 In these ways, lawyers enjoy express protection 
against liability for the burdens that the assistance they give their clients 
imposes on others.42

These express protections, moreover, stand atop a much larger zone 
of protection that both clients and lawyers enjoy against liability for as-
serting and assisting legal claims. This zone of protection receives ex-
pression not just directly, in doctrines that narrowly cabin liability for 
bringing or defending lawsuits, but also indirectly, in the law’s decision 
not to extend generally applicable standards of liability to conduct that 
involves asserting legal claims or defenses. Indeed, the express immuni-
ties that lawyers enjoy are made explicit precisely because they help to 
defi ne the outside edge of these broader immunities.

To begin with, both the law governing lawyers and the broader law 
of procedure protect lawyers and their clients from liability for the full 
harms that they cause by asserting mistaken or even unreasonable legal 
claims (for example, claims that are dismissed or that lose on summary 
judgment), unless these claims are in some way frivolous or malicious.*43 

* Fee-shifting, which requires losing parties to pay winning parties’ fees and costs, 
imposes some liability on those who assert losing but nonfrivolous legal positions. Fee-
shifting has been widely adopted in Great Britain and selectively in the United States.
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Model Rule 3.1, for example, requires only that lawyers have a “basis 
in law and fact” for the claims they make “that is not frivolous, which 
includes a good faith argument for an extension, modifi cation or rever-
sal of existing law.”44 And the Federal Rules of Civil Procedure similarly 
require only that fi lings are not made for an improper purpose, are non-
frivolous, and have or are likely to have evidentiary support.45 The pre-
cise limits on the adversary assertiveness that these rules allow is of 
course a subject of substantial dispute (and one to which I return in 
chapter 2). But it is unquestioned that these rules do not impose strict 
liability or even negligence standards on lawyers and disputants. Strict 
liability would hold disputants liable whenever they asserted claims or 
defenses that eventually lost. And even negligence would (following a 
prominent interpretation of reasonableness) hold disputants liable 
whenever their arguments failed to minimize the total costs—including 
both error costs of inaccurate dispute resolution and transactions costs 
of litigation—that they, their opponents, and third parties had jointly to 
bear. Regardless of how the interpretive controversies that surround the 
rules against frivolous litigation are resolved, the rules clearly give dis-
putants and lawyers substantially greater leeway than these standards of 
liability would allow.

Moreover, this retreat from ordinary standards of liability for harming 
others is carried over in the often unnoticed but important fact that tort 
law also declines to apply the ordinary law of negligence to harms caused 
when one person asserts legal claims, including losing legal claims, 
against another. Thus, although there do exist torts of malicious prosecu-
tion and abuse of process, they are subject to narrow limits and certainly 
do not apply generally to impose liability in connection with unreason-
able lawsuits or legal arguments that burden others, even when the law-
suits should have been predicted to fail.46 Once again, the law clearly 
does not require clients or their lawyers to proceed only with claims that 
are reasonable (for example, in the sense of joint cost minimizing).

These rules (and indeed the narrower immunities discussed a moment 
ago) do not of course protect clients or even lawyers from liability for all 
actions taken in connection with asserting legal claims, and I take up the 
limits on adversary ethics in more detail in the next chapter. It is enough 
for now that the adversary system writ large unambiguously insulates par-
ties and their lawyers from liability for the harms that they impose simply 

Although fee-shifting arrangements bring the standard of liability for pressing legal 
claims more nearly into line with the standards applied elsewhere in the law, the liability 
that they impose is limited to the direct costs of adjudication and does not include the 
often much larger (and potentially enormous) indirect costs—for example involving lost 
opportunities or lost reputations—imposed by the mistaken claims.
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by asserting losing (including predictably losing) claims. This is a subtle 
but enormously important point. The legal system entitles clients, with the 
help of their advocates, aggressively to pursue their legal claims by deny-
ing legal recognition to many of the harms that persons’ assertions of 
their legal rights cause others. Indeed, the protection that lawyers enjoy 
against liability for pressing losing claims is a mark of the distinction be-
tween advocate and judge, and the protection that losing clients enjoy is 
similarly a mark of the parallel distinction between party and judge. Both 
give an unfamiliar but important gloss on the common idea that the rule 
of law forbids a person from being a judge in her own case. This idea is 
ordinarily understood to say that judges ought not be partisans. But the 
arguments just rehearsed reveal that it has a second meaning also, namely 
that disputants and their advocates may be partisan and should not be 
required to bear the responsibility of judging their own causes.

• • •

The discussion of legal assertiveness provides the background needed to 
complete a basic characterization of the lawyer’s professional role. 
When set against a backdrop of legal assertiveness, the principles of 
lawyer loyalty and client control together give substance to the adver-
sary system’s core commitment to placing lawyers at their clients’ dis-
posal. The principle of legal assertiveness entitles clients to press even 
losing (and even unreasonable) legal claims and entitles lawyers to assist 
them. And with this license in place, the principle of client control al-
lows clients to choose the legal claims that they assert and to set the 
ends that they and their lawyers pursue, while the principle of lawyer 
loyalty requires lawyers to advance legal and factual arguments designed 
effectively to promote the ends that their clients have set.

The Lawyerly Vices

The foundational principles of adversary advocacy require lawyers to 
promote the causes and assert the claims that their clients choose, even 
when they doubt (or indeed reject) the claims’ merits. Lawyers must as-
sert their clients’ factual and legal positions even when they privately 
fi nd the opposing positions more compelling; and lawyers must promote 
their clients’ causes even when they privately conclude that their clients 
do not fairly deserve to have these causes succeed. Moreover, lawyers 
must act in these ways even when their private doubts about their 
clients’ positions are correct and even when their clients’ positions are 
(within limits) unreasonable.
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These professional obligations are not morally neutral. Instead, the 
forms of conduct that they describe arise in moral life more generally 
and have familiar names: to deceive others by asserting a proposition 
that one privately (and correctly) disbelieves is to lie; and to exploit oth-
ers by promoting claims or causes that one privately (and correctly) 
thinks undeserving is to cheat.

Lawyers, as I have observed, commonly object to such charges. This 
response—including in respect of its intensity—is in itself an important 
feature of lawyers’ professional ethics. Indeed Part II of the book may 
be read as an extended effort to render lawyers’ intuitive objections to 
being charged with the lawyerly vices philosophically articulate—to 
demonstrate that lawyers’ resentment at being said to lie and to cheat 
is not merely defensive self-indulgence, or any other form of special 
pleading, but instead expresses philosophically respectable and indeed 
foundational moral ideals. Moreover, the book’s third part proposes a 
principled argument through which lawyers might resist claims that 
they lie and cheat (although it also worries that this argument might be 
no longer practically accessible to lawyers today).

But although the charge that lawyers are professionally obligated to 
lie and to cheat may be answered—so that the lawyer’s professional life 
remains, even in the face of this charge, at least in principle worthy of 
commitment—it remains a substantial claim, both philosophically and 
ethically. The arguments of Parts II and III therefore take as their points 
of departure that the accusations commonly leveled at lawyers are, in a 
way, accurate and appropriate. Although they may be answered, they 
must be addressed respectfully, which is to say by means of arguments 
whose foundations go suffi ciently deep into the ethical structure of the 
lawyer’s professional life.

Not everyone agrees that the lawyerly vices deserve to be taken so 
seriously, however. Defenders of the legal profession, and in particular 
lawyers who wish for a quick and easy vindication of their own con-
duct, sometimes propose simply to dismiss the charges that they must 
lie and cheat as involving simple-minded mistakes about the legal pro-
fession, ordinary morality, or both. The success of these ready rejoinders 
would render the subtler defense of the legal profession that I offer un-
necessary and indeed mistaken, because it would fl atten the moral com-
plexity that my approach takes to be essential to lawyers’ professional 
ethics. Accordingly, before I develop my own efforts to defend lawyers’ 
professional conduct, I explain why the more straightforward defenses 
that have been offered by others fail.

On the one hand, lawyers argue that the description of their profes-
sional obligations from which charges that they are professionally vi-
cious begin is inaccurate—in particular, that it ignores the web of rules 
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through which the law governing lawyers, both in its actual and cer-
tainly in its ideal state, constrains lawyers’ partisanship to prohibit the 
very conduct on which the charges of lawyerly viciousness are based. In 
the next chapters, I investigate the more detailed rules that regulate the 
conduct of adversary advocates, both as they are and as they might be, 
in considerable detail and argue that lawyers’ professional obligations 
to lie and to cheat are robust in the face of these rules and arise in any 
legal order that adopts the basic commitments of adversary advocacy, 
no matter how narrowly or carefully it constrains lawyers who operate 
within them.

On the other hand, lawyers reject the moral characterizations of their 
professional conduct that charges of professional viciousness involve. 
Lawyers argue that although they are not quite candid and indeed en-
courage false beliefs, what they do falls short of lying, and that although 
they are not committed to any rich ideal of fair play and indeed exploit 
unfair advantages, what they do falls short of cheating, properly so 
called. These arguments propose that lawyers’ professional commit-
ments to clients over truth and justice do not quite amount to profes-
sional vices and therefore do not deserve the harsh censure associated 
with the terms I am using. I devote the remainder of this chapter to 
identifying the arguments that lawyers make in this connection and 
explaining why they fail. This exercise emphasizes that if adversary ad-
vocates must in fact behave as I have said they must behave, then it is 
appropriate to say that they must lie and cheat.

First, and perhaps most implausibly, lawyers sometimes argue that 
there are no antecedently established facts for them to lie about or enti-
tlements for them unfairly to undermine. This response is as old as 
Johnson’s answer to Boswell’s wonder that he could in good conscience 
support a bad cause—“Sir, you do not know it to be good or bad til the 
judge determines it . . . . An argument which does not convince yourself 
may convince the judge to whom you urge it; and if it does convince 
him, why then, sir, you are wrong and he is right. It is his business to 
judge; and you are not to be confi dent in your opinion that the cause is 
bad, but to say all you can for your client, and then hear the judge’s 
opinion.”47

The argument is as bad as it is familiar, however. It cannot, by its own 
terms, apply to the many circumstances in which lawyers act other than 
before tribunals, for example during settlement negotiations; and even 
as it concerns conduct before tribunals, the argument is simply false.

Thus, there is nothing in adjudication that makes it mysterious to say 
that lawyers mislead others. There is a truth of the matter about facts 
apart from the factfi nder’s decision, and there is no mystery or paradox 
in the claim that a lawyer has persuaded a factfi nder to reach a false 
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conclusion. Indeed even questions of law may sensibly and indeed natu-
rally be said to be wrongly decided, save perhaps in a narrow class of 
cases that fall within a judge’s discretion to establish new precedents.

Moreover, it is similarly unmysterious to say that lawyers exploit oth-
ers. Lawyers’ stratagems can deny persons their legal entitlements, even 
though they do not violate the law governing lawyers, because legal en-
titlements have substantive grounds and arise independently of whether 
they can as it happens be effectively secured through the adversary pro-
cess. The argument that lawyers cannot cheat would be persuasive only 
if adversary adjudication presented a case of pure procedural justice, in 
the Rawlsian sense of a process that is constitutive of the justice of its 
outcomes. But this is plainly absurd, and, moreover, inconsistent with 
the defense of adversary advocacy that lawyers themselves most com-
monly offer, which touts the accuracy of adversary adjudication as a 
technique for securing independently established rights, thereby treating 
the adversary legal process not as a case of pure procedural justice but 
simply as an ordinary procedure. Indeed, certain doctrines in the law of 
procedure would be incomprehensible if the adversary legal process were 
understood as a case of pure procedural justice. Res judicata is a promi-
nent example: the outcomes of a system of pure procedural justice are 
necessarily correct, so that it is incoherent to worry about relitigating 
issues or to champion the virtues of repose in such a system, because 
there is literally nothing left to litigate about.

None of this is to deny that it is for courts (that is, judges and juries) 
rather than lawyers to assess evidence and weigh arguments and on this 
basis to fi nd facts and decide law. But these are claims about decision-
making authority, and it is simply confused to elevate them into claims 
about epistemology or even metaphysics. The ultimate authority of the 
court does not mean that the lawyer has no independent access to facts, 
law, and justice, or that there are no facts, laws, or rights, apart from 
what the court decides. Indeed even as lawyers say that there are no 
truths for them to disguise and no entitlements for them to deny, they 
act as if there are. Lawyers seek to persuade courts by arguments that 
address public, intersubjective standards, and not just by private ap-
peals to the personalities of the judge or jury. And they seek to vindicate 
rights rather than to create them.

Second, lawyers sometimes argue that even lawyers who advance 
propositions they privately disbelieve do not lie because they are merely 
retelling their clients’ stories as advocates rather than affi rming anything 
in their own voices.* Lawyers, so the argument goes, are in two ways 

* Some lawyers might try to draft this argument in the service of denying that they 
cheat, by claiming that they merely promote their clients’ causes as champions rather than
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like actors: lawyers’ statements do not assert anything, and certainly do 
not assert what they literally say; and, lawyers themselves are dissoci-
ated from their statements, and certainly do not personally vouch for 
the statements’ propositional content.48 But neither element of the anal-
ogy to actors is ultimately persuasive—lawyers’ statements are in both 
respects more like ordinary lies than actors’ lines.

On the one hand, lawyers come much nearer to making ordinary as-
sertions than actors ever do. In particular, whereas actors’ statements 
promote only the suspension of disbelief, lawyers’ statements promote 
false belief. Indeed, this is an essential part of the adversary legal pro-
cess, whose claims to function as a truth-generating mechanism require 
that courts treat lawyers’ statements as serious propositions, in the sense 
of being open to believing what they assert. Theatergoers, of course, are 
not (in any ordinary sense) open to believing what the actors say.*

On the other hand, lawyers are not nearly so dissociated from their 
statements as the analogy to actors supposes. Certainly lawyers have far 
less role-distance than actors, who may comfortably step out of their 
roles to speak in their own voices and denounce the characters that they 
play.49 An effective advocate, by contrast, may not disparage her client’s 
claims and moreover must, as is commonly said, “exude confi dence and 
enthusiasm that contribute to the credibility of his client’s cause.”50

Thus, as Robert Post has observed, “a lawyer can perform his job only 
if he ‘appears’ to be and in fact convinces us that he is sincere.”51 This is, 
moreover, no mere fi gurative characterization but is instead a literal de-
mand on the lawyer. Although we may know generally that lawyers often 
do not privately believe what they say, if we come to know this specifi -
cally, with respect to a particular argument made by a particular lawyer, 
the lawyer will have failed. To know in detail a lawyer’s private doubts is 
to fi nd him no longer persuasive on the point at issue. As Post observes, 
“unlike the actor, then, the lawyer’s job requires that he totally conceal 
his performance.”52

Indeed, courts worry that emphasizing even the narrow role-distance 
lawyers do have threatens fatally to undermine their effectiveness as ad-
versary advocates. Specifi cally, courts have disapproved of the prosecu-
torial practice of telling juries that although prosecutors may not bring 

claiming anything for themselves. But this application of the argument is too transpar-
ently foolish to tempt anyone for long. It is, after all, perfectly easy to cheat on someone 
else’s behalf.

* This difference is vividly illustrated by an occasion at the National Theater in London, 
at which an audience member answered Richard’s plea “my Kingdom for a horse,” shout-
ing “for God’s sake, somebody give the man a horse.” Courts, of course, answer the liti-
gants’ pleas all the time. In fact, this is precisely what they are charged to do.
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charges that that they privately disbelieve, defense lawyers are ethically 
permitted to distort what they privately concede is the truth.53 Courts 
have even held that this practice deprives defendants of effective assis-
tance of counsel, because it puts the defense counsel in the position of 
“defend[ing] his own honor” rather than his client.54 And although the 
constitutional dimension of this claim depends on the criminal context, 
the basic idea that an adversary advocate may not dissociate herself 
from her statements in court applies quite generally, so that lawyers sim-
ply may not warn that they do not necessarily believe what they say.55 
This is not merely an incidental feature of the positive law, moreover, 
but instead refl ects the deeper nature of adversary advocacy. Unlike an 
academic discussion whose participants take all sides in a cooperative 
effort to determine the truth, the adversary system involves a real and 
not just provisional division of labor between advocate and tribunal. 
This requires lawyers to intend to succeed even when they should fail—
that is, to intend to deceive—and lawyers may not hedge this intent 
with warnings that court failure, not even when the failure is, in the 
end, deserved.

To be sure, lawyers remain separate from their roles insofar as they 
do not, and indeed may not, personally vouch for the claims that they 
make on behalf of their clients—they may not, in the words of the 
Model Rules, “assert personal knowledge of facts in issue . . . or state a 
personal opinion as to the justness of a cause, the credibility of a wit-
ness, the culpability of a civil litigant or the guilt or innocence of an 
accused.”56 But it is quite possible to lie even without vouching, simply 
by employing other means in the service of an intent to deceive. As this 
suggests, most lies probably do not involve vouching. The ordinary mo-
rality of lying emphasizes that whereas truthfulness allows a person’s 
listeners to share in her view of the world, and so creates a kind of 
community of understanding, lies place a speaker out of community 
with her listeners because the combination of knowledge and ignorance 
that lies create makes it impossible for liar and listener to share a point 
of view. Whereas truthfulness makes it possible for persons to interact 
on free and equal terms, lies engender manipulation and disrespect.57 
This account sweeps broadly, and it surely includes intentional decep-
tion quite generally and not just deception accomplished through per-
sonal vouching, because intentional deception generally renders shared 
understanding impossible, regardless of whether the deception is ac-
complished by vouching or by some other means. Nor will it do to call 
adversary lawyers truthful on the ground that that even where their 
narrowest intent is to deceive in the service of their clients’ positions, 
they act more broadly to support the adversary system and that sys-
tem’s capacity impartially to resolve disputes. This confuses intent with 
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motive, and as white lies make plain, even well-motivated deception 
counts as a lie.*

And third, and fi nally, lawyers cannot avoid the charges that they lie 
and cheat by construing these vices artifi cially narrowly: for example, 
by identifying lying with perjury and cheating with fraud; or, more mod-
estly, by exploiting a distinction between actively making affi rmatively 
false statements and creating unfair advantages one the one hand, and 
merely failing, passively, to correct false beliefs or to reverse unfair ad-
vantages on the other.58

Even if such a distinction could be sustained, it would offer lawyers 
only partial comfort: many of the lies that lawyers tell—for example, to 
persuade a tribunal of legal arguments that the lawyer privately rejects, 
to impeach a witness whose testimony the lawyer privately believes, or 
to deceive a third party about a client’s bargaining position—are active 
rather than passive. And many of the ways in which lawyers cheat—for 
example, by creating undeserved adverse publicity—are active also.

Moreover, the distinction is itself highly dubious. The forms of ma-
nipulation and disrespect that make lying and cheating immoral can 
arise quite apart from any active misrepresentation or affi rmative mis-
use. They arise whenever a person fails to correct a false belief in cir-
cumstances in which respectful relations require shared knowledge of 
the truth or fails to undo an undeserved advantage in circumstances in 
which respectful relations require equality. The morality of truthfulness 
and fair play imposes duties to correct as well as duties not to deceive 
or to exploit, which lawyers transgress whenever they allow others to 
remain mistaken or disadvantaged in the face of these duties. Certainly 
the duties of truthfulness and fair play extend well beyond purely for-
mal obligations to make only true assertions and to play by the rules. 
Thus it is clear, for example, that Vice President Cheney lied in the lead 
up to the invasion of Iraq, even though his statements, parsed techni-
cally and narrowly, may never actually have asserted the false connec-
tion between Iraq and the World Trade Center bombing that they were 
clearly designed to convey. Similarly, there is no doubt that an athlete 
who takes a steroid cheats, even when the specifi c drug has not yet been 
formally banned.

Indeed, legal doctrine repeatedly recognizes that conduct that con-
forms to the formal rules of adversary adjudication may nevertheless 
constitute cheating. This recognition receives direct expression in the 

* Both mistakes exaggerate the capacity of persons to detach themselves from the moral 
properties of their actions: in the fi rst case, by avoiding certain highly personal means; 
and, in the second, by emphasizing collective outcomes over personal contributions to 
these outcomes. The limits of moral detachment will fi gure prominently in Parts II and III 
of my larger argument.
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principle that, in contrast to ordinary advocates, the fi rst duty of prose-
cutors is not to win but to see that justice is done.59 It also receives indi-
rect expression in any number of ways, including (in an ironic turn) in 
the rule that a bar applicant who employs the technical defenses that 
lawyers must employ for clients on her own behalf, for example by 
seeking a discharge in bankruptcy of her student loans, casts her charac-
ter in a suffi ciently adverse light to justify denying her admission to the 
bar on grounds of moral unfi tness (that is, for cheating).60

A person’s duties of truthfulness and fair play cannot be cabined by 
formalisms because they must answer, fi nally, to substantive ideals con-
cerning what makes the activity in which she engages an honorable one. 
This is especially true when the broader subject is professional ethics, 
since that subject calls, as I have said from the start, for an account of 
why the profession in question is worthy of commitment. The legal pro-
fession simply cannot be rendered part of a life well-lived through for-
mal and cramped ideas about truthfulness or fair play, which divorce 
these virtues from the broader project of living well.61

A More Careful Reassessment

The principles of lawyer loyalty and client control, and the background 
condition of adversary assertiveness, are ineliminable parts of every ad-
versary system rather than contingent features of some adversary sys-
tems but not others. But even though these sources of the lawyerly vices 
cannot be removed from adversary legal practice, the vices themselves 
may be constrained. And even as the organic structure of adversary ad-
vocacy presses lawyers to lie and to cheat, the more technical provi-
sions of the various ethics codes certainly do cabin such professional 
duties. The Model Rules, for example, observe that even though the cli-
ent has “ultimate authority to determine the purposes to be served by 
legal representation”62 nevertheless “[a] lawyer is not bound . . . to 
press for every advantage that might be realized for a client.”63 And the 
ethics codes, including the Model Rules, devote substantial energies to 
elaborating limits on lawyers’ partisanship and identifying actions that 
lawyers need not, and indeed may not, employ to promote their clients’ 
ends.

Critics of the legal profession, as I have said, often ignore these limits, 
and the profession’s defenders consequently complain that the critics 
invent an extreme adversarialism that has never existed and so attack a 
straw man. It is therefore critically important to show that my claims 
about lawyers’ professional duties do not depend on any extreme or 
straw-man characterization the adversary system but instead survive the 
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substantial limits on adversary advocacy that the law governing lawyers 
imposes and indeed any limits that an adversary law of lawyering could 
impose.

In the next chapters I take up in greater detail the limits that the posi-
tive law imposes on adversary advocacy. I argue that even when lawyers 
respect these technical limits, they must nevertheless lie and cheat. The 
argument develops the contrast between the broad and organic ethics 
rules that command the lawyerly vices and the narrow technical rules 
through which the law governing lawyers limits these vices. (The struc-
ture of lawyers’ professional morality is in this respect the exact opposite 
of the structure of ordinary morality, which contains a general, organic 
duty to truth and fair play and then allows certain technical exceptions 
to this duty, say for white lies and harmless fouls.) I hope, by engaging 
the law governing lawyers in greater detail, to demonstrate that the tech-
nical limits cannot eliminate the effects of the organic principles.

This approach depends on developing a detailed doctrinal account 
of what the law governing lawyers ultimately requires adversary ad-
vocates to do. I display the ways in which the organic morals of ad-
versary advocacy—the principles of lawyer loyalty, client control, and 
legal assertiveness—inevitably bleed through the technical limits on 
partisanship that the law governing lawyers imposes. I argue that al-
though the positive law’s limits on adversary advocacy should not be 
underestimated—although there are indeed many things that even ad-
versary lawyers may not do—these limits only moderate, and do not 
eliminate, lawyer loyalty and client control. Even in modest adversary 
systems, clients retain substantial authority to instruct lawyers to argue 
facts and law that the lawyers disbelieve and to pursue outcomes that 
the lawyers disapprove.

I try, in developing this argument, to follow my earlier maxim that 
great cases make bad legal ethics. Instead of elaborating lawyers’ profes-
sional duties by reference to extraordinary cases, I emphasize the banali-
ties of everyday adversary legal practice: I avoid the perjured alibis,64 
life-threatening secrets,65 sexual intimidation,66 and false murder prose-
cutions67 that fi gure so prominently in academic legal ethics in favor of 
the misleading legal arguments, deceptive cross-examinations, technical 
defenses, and strategic counterclaims that dominate the actual practice of 
adversary advocacy. Maintaining this focus on the banal is particularly 
important in arguments about lawyers’ duties to lie and to cheat. Those 
who doubt such charges associate these vices with extreme adversary 
excess—with the idea that “the lawyer must—or at least may—pursue 
any goal of the client through any arguably legal course of action and 
assert any nonfrivolous legal claim.”68 And they emphasize the limits on 
adversariness that the positive law governing lawyers imposes, which, 
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they say, mean that “[i]n practice, . . . , professional morality rarely will 
confl ict with common moral norms . . . .”69 This is probably right with 
respect to sensational cases of immorality, which the positive law gener-
ally does forbid. But the overlap between professional and common mo-
rality runs out at the edges of the adversary system and certainly does 
not extend to the banalities of everyday adversary advocacy, where law-
yers must regularly do acts that ordinary morality considers wrong, al-
though in less arresting ways.

02Markovits_Ch01 23-43.indd   4302Markovits_Ch01 23-43.indd   43 7/31/08   9:53:32 AM7/31/08   9:53:32 AM



Chapter 2

THE LAWYERLY VICES

In the last chapter, I introduced the principles of lawyer loyalty, cli-
ent control, and legal assertiveness that together elaborate the genetic 
structure of adversary advocacy. I argued that these principles subject 
lawyers to professional obligations to advance legal arguments and fac-
tual characterizations that they privately (and correctly) disbelieve, and 
to exploit undeserved advantages in the services of causes that they pri-
vately (and correctly) disapprove. I claimed, moreover, that these obli-
gations are organic features of adversary advocacy, which cannot be 
cured by technical restrictions that forbid extremes of adversary con-
duct, and in particular that they are not cured by the technical restraints 
adopted in the positive law governing lawyers.

These claims are essential to my larger argument, most notably to its 
ambitions to address the essence of adversary advocacy in all forms 
rather than making a fetish of extreme partisanship. I devote this chap-
ter to defending them. I take up in detail the technical rules through 
which the positive law restricts the lies that lawyers must (or indeed 
may) tell and the ways in which they must (or may) cheat and explain 
how lawyers’ underlying professional duties to lie and to cheat survive 
these restrictions. Although the argument proceeds through a close read-
ing of the ethics rules that are most prominent in American legal prac-
tice today (including some prominent proposals for reform), I approach 
the positive law not for its own sake but rather in order to illustrate the 
possibilities and limits of adversary advocacy quite generally. I argue 
that the restrictive rules are necessarily technical and secondary, and that 
although they create specifi c (and even substantial) exceptions to the 
background principles of partisanship inscribed in the genetic structure 
of the lawyer-client relation, they do not alter the basic nature of adver-
sary advocacy or eliminate the lawyerly vices. I argue, moreover, that the 
resilience that lawyers’ professional duties to lie and to cheat display 
against rules that limit them in specifi c cases arises out of the formal 
contrast between the broad and organic character of the underlying du-
ties and the technical and mechanical character of the limiting rules: 
by their natures, the technical rules can only moderate, and never elimi-
nate, the obligations that the broad standards create. The engagement 
with the positive law therefore suggests more generally that no technical 
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restrictions could completely eliminate the vices that are built into the 
organic structure of adversary advocacy.

Lawyers Lie

Adversary advocates neither must nor indeed may advance every false-
hood that promotes their clients’ interests. The positive law of lawyer-
ing unquestionably imposes signifi cant limits on a lawyer’s duty, and 
indeed license, to lie.1 Moreover, nothing in the nature of adversary ad-
vocacy disapproves of these limits, and certain lies may even undermine 
the adversary system.

First, lawyers owe duties of candor to the tribunals before which they 
appear. These are strongest concerning direct communications with tribu-
nals and with respect to facts. Thus the Model Rules, for example, forbid 
lawyers from knowingly making false statements of material fact to tribu-
nals or offering evidence that they know to be false,2 and, moreover, re-
quire lawyers to correct false statements of material fact that they have 
previously made and to take reasonable remedial measures if they come 
to learn that evidence that they offered in good faith is false.3 Similarly, 
the Model Rules require lawyers who represent a client before a tribunal 
to take reasonable remedial measures, including disclosure to the tribu-
nal, when they know of criminal or fraudulent acts related to the adjudi-
cative proceedings at issue.4 Indeed, these basic principles apply, although 
perhaps in an attenuated form, even to criminal defense lawyers: the 
Supreme Court has held, in Nix v. Whiteside,5 that it is not unconstitu-
tionally ineffective assistance of counsel for a defense lawyer to refuse to 
assist her client in committing perjury and indeed to force her client to 
testify honestly (or not at all) by threatening to reveal his perjury. These 
duties of candor expressly trump the duty of confi dentiality that ordinar-
ily governs lawyer-client relations.6 Finally, lawyers, at least in civil pro-
ceedings, may generally refuse to offer evidence to a tribunal when they 
reasonably believe (even if they do not know) that the evidence is false.7

Lawyers’ duties of factual candor toward tribunals also extend, al-
though less rigorously, to circumstances in which tribunals are only in-
directly involved and to actions that are only indirectly communications. 
Even when not immediately before a tribunal, lawyers must preserve, 
and in some instances hand over, evidence.8 They may not falsify evi-
dence or counsel or assist witnesses to testify falsely,9 or (more broadly) 
counsel or assist clients to commit fraud on tribunals.10 And even when 
factual statements are not directly involved, lawyers may not assert 
claims or defenses that are factually frivolous or that neither have nor 
are expected to develop a reasonable basis in fact.11
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Lawyers also owe tribunals duties of candor with respect to law, al-
though these duties are perhaps weaker than their duties with respect to 
facts. Thus the Model Rules, following a long line of authority, forbid 
lawyers from knowingly making false statements of law to tribunals 
and, moreover, require lawyers to disclose controlling legal authorities 
that they know are directly adverse to their clients’ causes.12 And the 
Model Rules, in conjunction with the law of procedure, forbid lawyers 
from asserting arguments whose legal basis is frivolous.13 Finally, the 
Model Rules probably allow lawyers to refuse to argue against their 
most fundamental legal and moral beliefs, in particular by withdrawing 
from representations,14 or declining court appointments,15 that would 
require them to do so.*

Second, lawyers owe duties of candor even to third parties, although 
these are in important ways weaker and narrower still. Most straightfor-
wardly, the Models Rules forbid lawyers from affi rmatively assisting cli-
ents in conduct that the lawyers know is criminal or fraudulent, and 
they also more broadly prohibit lawyers from knowingly making false 
statements of material fact or law to third persons.16 Moreover, although 
more controversially, the Model Rules require lawyers to take corrective 
action when they discover certain frauds against third parties,† by dis-
closing material facts when this is necessary to avoid assisting their cli-
ents in criminal or fraudulent acts, but only insofar as they can do so 
without breaching the professional duty of confi dentiality.17 Under the 
current version of the Model Rules,18 this regime requires lawyers to 
make disclosures necessary to avoid assisting clients in frauds that 
threaten reasonably certain death or substantial bodily harm or that use 
the lawyers’ services and are likely to result in substantial harm to the 
property of third parties. In addition, lawyers may (but need not) make 

* Lawyers may not, however, withdraw from a representation or decline an appoint-
ment simply because they fi nd a client’s claim unpersuasive. I elaborate this important 
point later in this chapter.

† It is sometimes suggested that lawyers should be further required to make reasonable 
investigative efforts to ensure that their clients are not committing fraud.

Such proposals face intense opposition from the bar, no doubt partly because it is wor-
ried that their adoption would reduce the demand for lawyers. But whatever their merits, 
all-things-considered, these proposals merely contemplate an additional technical restric-
tion on partisan excess rather than a basic retreat from lawyers’ foundational adversary 
commitments. Accordingly, the proposals are of a piece with the other restrictions on ad-
versary excess discussed in this chapter and, for the reasons discussed below, would not 
eliminate lawyers’ professional obligations to lie and to cheat. 

To eliminate the lawyerly vices, the law of lawyering would have to change much more 
radically, to permit lawyers affi rmatively to seek out and publicize not just deliberate 
fraud but rather all weaknesses that they (privately) perceive in the cases even of clients 
who act in good faith.
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disclosures necessary to prevent reasonably certain risks of death or sub-
stantial bodily injury even apart from any crime or fraud and even when 
the lawyers’ services have not been involved in creating the risks.19 Fi-
nally, lawyers sometimes have duties under generally applicable law to 
disclose certain facts to third parties. Most prominently, the rules of pro-
cedure require lawyers to cooperate with discovery, sometimes including 
by identifying, even without a discovery request, persons and documents 
that they will use to assert their claims or defenses.20 The law of fraud, 
insofar as it treats nondisclosure as participation in a fraud, also requires 
lawyers to make certain disclosures.21 And other, narrower and more 
idiosyncratic legal regimes, for example, concerning threats to children, 
require disclosure as well.22 The Model Rules support these externally 
created duties to disclose: they specifi cally forbid lawyers from refusing 
reasonable discovery requests;23 and, more broadly, they now permit 
lawyers to break client confi dences in order to comply with the law.24

Taken together, the provisions of the law governing lawyers place sig-
nifi cant limits on lawyers’ professional duty (and indeed license) to lie 
for their clients. But the restrictions remain technical and self-consciously 
narrow and certainly fall short of an organic injunction to promote 
truth or avoid dishonesty. Indeed, the one element of the Model Rules 
that might be thought to attack lawyers’ lying in more general terms—
Model Rule 8.4’s command that lawyers shall not engage in conduct 
“involving dishonesty, fraud, deceit, or misrepresentation”25—has been 
reduced in application to the narrowest and most technical rule of all. 
Thus Model Rule 8.4 clearly does not trump the duties to preserve cli-
ent confi dences imposed by Model Rule 1.6, and it does not in practice 
add anything to the duties of candor imposed by Model Rules 3.3 and 
4.1. Instead of presenting an organic standard in favor of truthfulness, 
Rule 8.4 functions, in practice, as a narrow corrective for technical gaps 
in other secondary rules, for example to extend Rule 4.1’s prohibition 
on knowing misrepresentation directed against third parties by also for-
bidding knowing misrepresentations directed against a lawyer’s own 
fi rm.26 Moreover, this is no accidental or contingent interpretation but 
instead refl ects a self-conscious understanding that any broader inter-
pretation would be inconsistent with the deep structure of the adversary 
process. Thus the Restatement, for example, warns that Rule 8.4 could 
not possibly impose the broad duties of candor that its literal language 
suggests, because it is so vague that its application would trigger con-
cerns about due process.27

The law governing lawyers thus counterbalances the organic pres-
sures to lie established by lawyer loyalty and client control with a series 
of restrictions that, although surely important, remain self-consciously 
and insistently technical. Such technical limits undoubtedly constrain 
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the lawyer’s professional duty to lie. But constraints on certain specifi c 
forms of lying do not amount to a general, affi rmative commitment to 
truthfulness. It is therefore not hard, even in the shadow of the restric-
tions that the law imposes on the lies that lawyers may tell, to identify 
specifi c ways in which lawyers may and indeed must mislead others into 
accepting propositions that they personally disbelieve. And although the 
deceit involved in these cases is less extravagant than the lies that are 
forbidden, it nevertheless would, if perpetuated by an ordinary person 
in ordinary circumstances, be straightforwardly immoral.

Deceiving Tribunals

First, in spite of the restrictions on the means that they may use, lawyers 
remain permitted—and, insofar as clients wish, are often required—to 
try to persuade tribunals to accept false (and even unreasonable) char-
acterizations of fact and law.

concerning facts

Even as regards facts, where the Model Rules and their cognates else-
where in the law give lawyers their greatest professional obligation to 
the truth, lawyers continue to be committed to engendering false beliefs 
in many kinds of cases.28

To begin with, the prohibition (under Model Rule 3.1 and Rule 11 of 
the Federal Rules of Civil Procedure) against bringing claims that are 
factually frivolous or without reasonable factual basis has never been 
seriously thought to require lawyers to restrict themselves to claims 
whose factual bases they privately believe or indeed even just think suf-
fi ciently plausible so that the claims’ social benefi ts outweigh their social 
costs. Certainly lawyers do not violate this prohibition simply by bring-
ing claims that lose on summary judgment.

Nor are the rules that limit lying any more comprehensive where di-
rect statements of fact are at issue. Although Rule 3.3 forbids a lawyer 
from suborning perjury, her duty not to present false evidence does not 
extend to cases in which she only believes but does not actually know 
that evidence is false.29 And although an advocate may not willfully 
avoid knowledge or “ignore an obvious falsehood,”30 and even though 
knowledge is imputed to a lawyer who tries,31 a lawyer should, the 
Model Rules explain, “resolve doubts about the veracity of testimony 
or other evidence in favor of the client.”32 Certainly “a mere suspicion 
of perjury . . . does not carry with it the obligation to reveal that suspi-
cion to the court under Rule 3.3.”33

Indeed, even the permission that the Model Rules give lawyers to re-
fuse to offer evidence that they reasonably believe (but do not know) is 
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false is narrowly construed.34 The Offi cial Comments observe, in the 
only explanation they give of this permission, that “[o]ffering such proof 
[that is, evidence that the lawyer reasonably believes false] may refl ect 
adversely on the lawyer’s ability to discriminate in the quality of the evi-
dence and thus impair the lawyer’s effectiveness as an advocate.”35 In 
other words, the focus of the permission is not on the lawyer’s pursuit 
of the truth as she sees it but rather on her effectiveness at promoting 
her client’s broader agenda. This emphasis on partisanship over truth is 
reaffi rmed elsewhere in the Offi cial Comment, which states (in drawing 
a contrast to ex parte proceedings) that “ordinarily an advocate has the 
limited responsibility of presenting one side of the matters that a tribu-
nal should consider.”36 As Hazard and Hodes observe, even under the 
relatively modest version of the adversary system established by the cur-
rent Model Rules, a lawyer should not place much weight on his own 
view of the truth. “In practice, a lawyer must always be open to the 
possibility that he is the one who is mistaken,”37 and “it is only at a 
point not far short of [the] extremes [of perjured or falsifi ed evidence] 
that an advocate even has discretion to refuse to present evidence, with-
out risk of being charged with malpractice or lack of diligence.”38 All in 
all then, lawyers may not make false claims when doubt evaporates and 
truth becomes inescapable, but they need not seek truth and should take 
advantage of doubts to make claims that are probably false (and that 
they privately believe false) when doing so benefi ts their clients.*39

Moreover, in addition to presenting favorable evidence that they pri-
vately disbelieve, adversary advocates must attack and discredit unfavor-
able evidence that they privately do believe. Lawyers have professional 

* The obligation to resolve all doubts in favor of the client, and to insist on the truth 
only when it becomes unavoidable, is strongest in criminal defense lawyers, whose refusal 
to present evidence that is merely doubtful threatens to deprive defendants of constitu-
tionally guaranteed effective assistance of counsel. (Note that although this conclusion 
nominally sounds in constitutional law, it depends on ideas in the law of lawyering—in 
particular on the idea that an effective defense counsel must serve as an adversary to the 
state and must advocate for rather than judge her client.)

The Model Rules expressly exclude “the testimony of a defendant in a criminal matter” 
from the zone of the lawyer’s discretion to refuse to offer evidence she reasonably believes 
is false. And some courts have even gone so far as to suggest that only absolute, incontro-
vertible proof of its falsehood—typically a client’s affi rmative statement of his intent to 
commit perjury—can justify a criminal defense lawyer’s refusal to offer evidence. 

Moreover, it is not clear that the constitutional argument runs out at the defendant’s 
own testimony—instead, criminal defense lawyers may be quite generally required to pres-
ent evidence that they privately disbelieve but that benefi ts their clients. Thus a court has 
held that an appellate counsel who reported that his client challenged the evidence that 
convicted him but added that he was “not in agreement with this contention” rendered 
ineffective assistance of counsel. The lawyer, the court held, failed in his duty of “setting 
forth all arguable issues, and the further duty not to argue the case against his client.”
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duties to undermine the true statements of others, most dramatically, 
by cross-examining truthful but hostile witnesses. Such lying cross-
examinations are basic parts of everyday legal practice. As Jerome Frank 
observed, “an experienced lawyer uses all sorts of stratagems to mini-
mize the effect on the judge or jury of testimony disadvantageous to his 
client, even when the lawyer has no doubt of the accuracy and honesty 
of that testimony. The lawyer considers it his duty to create a false im-
pression, if he can, of any witness who gives such testimony.”40

And although the Model Rules—as part of their ban on tactics that 
“have no substantial purpose other than to embarrass, delay, or burden 
a third person”41—probably do forbid outrageously hurtful cross ex-
amination techniques, they do not forbid all efforts to make a truthful 
witness appear untruthful, and they implicitly countenance many such 
efforts. Impeachment generally does have a substantial and legitimate 
purpose, namely to test the evidence in the hope of shaking it—and this 
testing purpose does not disappear simply because the lawyer privately 
believes the evidence to be truthful.42 Accordingly, even a lawyer who 
privately believes a witness should nevertheless seek to impeach the wit-
ness in order to test the witness’s credibility for the jury. Indeed, the 
lawyer should proceed even if she privately concludes that her impeach-
ment has exaggerated the witness’s weaknesses. The lawyer who holds 
back abandons her advocate’s role and usurps the factfi nder by denying 
it an independent opportunity to weigh credibility.43 Cross-examination 
therefore provides another instance of the adversary advocate’s profes-
sional duty to promote false beliefs.*44

* This duty is once again particularly strong in criminal defense lawyers. As Justice 
White once observed, “[i]f [defense counsel] can confuse a witness, even a truthful one, 
or make him appear at a disadvantage, unsure, or indecisive, that will be his normal 
course.” And even when courts forbid particularly aggressive or deceptive methods of 
cross-examination, they affi rm the basic principle that “[v]igorous advocacy by defense 
counsel may properly entail impeaching or confusing a witness, even if counsel thinks the 
witness is truthful.” Indeed, although courts do not require defense counsel to assist a de-
fendant who wishes to commit perjury, and although courts are generally reluctant to 
second-guess lawyers’ strategic situation sense and fi nd ineffective assistance of counsel 
when lawyers fail to take advantage of strategic opportunities, courts have suggested that 
defense counsel in a criminal trial has a Sixth Amendment obligation to conduct meaning-
ful cross-examinations, including even of truthful witnesses. Thus the Supreme Court, in 
commenting on a case in which a trial court disallowed defense cross-examination, has 
said that “if counsel entirely fails to subject the prosecution’s case to meaningful adver-
sarial testing, then there has been a denial of Sixth Amendment rights that makes the ad-
versary process itself presumptively unreliable.” Indeed, the Court held cross-examination 
to be so important a part of criminal procedure that although ineffective assistance of 
counsel claims generally require showings of both defi cient performance and prejudicial 
effect, a failure of meaningful cross-examination is presumptively prejudicial and so de-
prives a defendant of effective assistance of counsel without more. And the same analysis 
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Furthermore, in addition to attacking unfavorable evidence that they 
privately do believe, lawyers have broad rights and duties to keep tribu-
nals from ever learning of unfavorable but accurate evidence in the fi rst 
place. To begin with, lawyers’ duties to preserve and reveal evidence 
under Model Rule 3.4 have narrow limits. Although a lawyer may not 
destroy evidence or counsel others to do so,45 a lawyer may counsel cli-
ents not to retain documents that might be damaging to them and may 
probably also counsel clients to destroy possibly damaging documents as 
long only as they are not yet relevant to any actual or immediately fore-
seeable proceeding.46 And although a lawyer may, of course, counsel cli-
ents concerning the morality of concealing the truth,47 she must be careful 
not to overstep her advisory role in this respect and must certainly also 
advise her clients of the instrumental benefi ts of failing to keep or de-
stroying potentially damaging documents and support a client who takes 
advantage of these strategies to the fullest extent permitted by law.48 In-
deed lawyers are expressly permitted, under Model Rule 3.4, to assist 
clients who wish to repress the truth, for example, by asking relatives, 
employees, or agents of clients to remain silent unless faced with specifi c, 
authoritative requests for information (and to answer even these requests 
only in the presence of the lawyer herself) and probably even by suggest-
ing that an employer threaten to fi re employees who do not agree.49

Moreover, although the law of procedure and the legal ethics codes 
require lawyers to cooperate with discovery—so that they may not re-
fuse reasonable discovery requests and must sometimes even identify 

presumably applies when cross-examination of prosecution witnesses is abandoned be-
cause of defense counsel’s beliefs instead of the court’s. Although “the Sixth Amendment 
does not require that counsel do what is impossible or unethical . . . at the same time, even 
when no theory of defense is available, if the decision to stand trial has been made, coun-
sel must hold the prosecution to its heavy burden of proof beyond a reasonable doubt.”

Moreover, the ethics codes, which in general govern the cross-examination of truthful 
witnesses by implication only, expressly approve of impeaching truthful witnesses in the 
course of conducting a criminal defense. Thus the ABA’s Standards for Criminal Justice 
state that “[d]efense counsel’s belief or knowledge that the witness is telling the truth does 
not preclude cross-examination.” And although the Commentary observes that “the mere 
fact that defense counsel can, by use of impeachment, impair or destroy the credibility of 
an adverse witness does not impose on counsel a duty to do so” and adds that “[i]f de-
fense counsel can provide an effective defense for the accused and also avoid confusion or 
embarrassment of the witness, counsel should do so,” this conditional statement carries 
the clear implication that if the only way to provide an effective defense is to discredit a 
truthful witness, defense counsel must impeach.

Finally, even critics who seek narrower constraints on defense counsel’s cross-
examinations, and who speak of giving defense lawyers a “monitoring” rather than an 
“advocacy” role, do not entirely reject the impeachment of truthful witnesses but in-
stead suggest only that defense counsel should decline to cross-examine when she knows 
beyond a reasonable doubt that a witness is truthful. 
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sources of evidence that will help the other side in formulating its dis-
covery plan50—it remains true, as the Comments to the Model Rules 
observe, that “[o]rdinarily an advocate has the limited responsibility of 
presenting one side of the matters that a tribunal should consider,”51 so 
that a lawyer “generally has no affi rmative duty to inform an opposing 
party of relevant facts.”52 In spite of the duty to cooperate with discov-
ery, lawyers need not reveal even the sources of harmful evidence inso-
far as they use no evidence from these sources in their own cases, and 
lawyers need not reveal the content of evidence (no matter how critical) 
unless the evidence is made the subject of a specifi c discovery request.53 
And outside of the narrow exceptions discussed earlier,54 the duty to 
preserve client confi dences means that lawyers may not reveal what they 
need not reveal. As Hazard and Hodes say, the discovery regime gives 
lawyers “a duty . . . to use reasonable efforts to ensure that their clients 
have complied with the discovery rules, but [also] a duty to the client to 
resist illegitimate demands and . . . to ensure that nothing beyond what 
has been requested is in fact produced.”55

And fi nally, lawyers’ duties to promote false beliefs about facts also 
reappear piecemeal, in the myriad cases that, for one reason or another, 
do not quite trigger the technical requirements of the duty of candor 
that the Model Rules establish. For example, when a prosecution wit-
ness incorrectly fi xes the time of a crime, a defense lawyer whose client 
has an alibi for the incorrect time may (and insofar as this will be effec-
tive, must) establish the alibi even though the client cannot account for 
his whereabouts at the time the crime in fact occurred and even though 
the lawyer privately believes the client guilty.56 The lawyer need not 
remedy the mistake because she did not call the mistaken witness; and 
the testimony that she will offer to establish an alibi for the incorrect 
time is true.57 (Similarly, if a sentencing court independently develops 
the false belief that a lawyer’s client has no criminal record, the lawyer 
need not and indeed may not correct it.58) Alternatively, a suspicious 
lawyer’s remedial duties may be cut off by her client. For example, if a 
lawyer who strongly suspects but does not know that her client has lied 
in a deposition is fi red, then she must keep her suspicions to herself even 
if the lie could easily be uncovered. Because she does not yet know that 
the client lied—she has not yet taken the simple measures needed to 
check—she has no duty to correct the client’s statement and therefore 
has an affi rmative duty not to reveal anything. And, because she has 
been fi red, she has no further duty to investigate.59 Indeed, even when a 
lawyer develops certain knowledge that she has presented false evidence, 
her duties to take remedial action expire at the “conclusion of the pro-
ceeding” in question.60
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These examples may seem artifi cial and contrived, but they may be 
endlessly multiplied, and they collectively illustrate that the adversary 
advocate’s underlying duty to lie bleeds through the inevitable gaps in 
the technical rules though which the law governing lawyers expresses its 
commitment to candor. Thus it is familiar to observe that “[u]nless one 
of [the] special circumstances [requiring affi rmative candor] exists, trump-
ing the ordinary duty of confi dentiality set forth in Rule 1.6, a lawyer 
is not only not required to make disclosure but is prohibited from doing 
so.”61

concerning law

Lawyers’ obligations to mislead tribunals become even greater with re-
spect to legal arguments. Certainly the various rules by which the law 
governing lawyers restricts the aggressiveness of lawyers’ legal argu-
ments do not absolve adversary advocates of the professional duty to 
make, and to try to persuade courts to accept, statements about the law 
that they privately think mistaken.

Although lawyers may not bring frivolous claims and must disclose 
directly adverse controlling precedent,62 there is a large gap between 
these restrictions and any suggestion that lawyers may make only argu-
ments that they themselves believe should win the day. Thus even as it 
forbids frivolous legal arguments, Model Rule 3.1 expressly says that a 
legal argument is not frivolous if it “includes a good faith argument for 
an extension, modifi cation, or reversal of existing law.”63

This gives adversary advocates enormous leeway to promote accounts 
of the law that they privately reject. Indeed, the Offi cial Comment to 
the Rule explicitly observes that an argument “. . . is not frivolous even 
though the lawyer believes that the client’s position ultimately will not 
prevail.”64 In practice, moreover, doubts about lawyers’ legal arguments 
are resolved in favor of fi nding them nonfrivolous.65 And although law-
yers of course enjoy broad tactical discretion to refuse to make losing 
arguments when they believe that this will harm rather than advance 
their clients’ causes, the underlying principles of lawyer loyalty and cli-
ent control forbid them from refusing to make effective arguments 
simply because (even though a court might be persuaded) the lawyers 
privately think the arguments false.*66 For example, even as a court 
reprimanded a lawyer for selectively citing and editing precedent to 
create a false impression of what earlier courts had said on a subject, 
the court observed that the lawyer might of course properly have sought 

* Criminal defense lawyers’ obligations to make legal arguments that they privately dis-
believe are, unsurprisingly, stronger still, although they are not of course unbounded. 
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to distinguish precedents whose language she had accurately reported, 
including, presumably, even when she did not personally accept the dis-
tinctions that she made on her client’s behalf.67 Thus, although lawyers 
may not mislead courts by doctoring the texts of the law, they may and 
indeed must mislead courts by promoting false characterizations of 
these texts’ meanings.

Moreover, (and in contrast to the regime governing factual claims68) 
lawyers’ obligations to lie about the law extend even to circumstances in 
which their claims are unlikely ever to be subjected to adversary testing or 
indeed to any meaningful scrutiny at all. For example, tax lawyers are 
permitted, according to an ABA Formal Ethics Opinion, to submit tax 
returns to the Internal Revenue Service that take aggressive positions as 
long as the positions enjoy “some realistic possibility of success if the 
matter is litigated,”69 a standard that allows a lawyer to “advise reporting 
a position even when the lawyer believes the position probably will not 
prevail, there is no ‘substantial authority’ in support of the position, and 
there will be no disclosure of the position in the return.”70 Lawyers, in 
other words, may assist clients who take advantage of the IRS’s inability 
(because of administrative costs) to scrutinize every return that is fi led 
and report positions that will likely lose if the Service challenges them. 
And lawyers may do this even though the Service’s own standard for tax 
reporting imposes penalties if tax returns fail to disclose positions that are 
not supported by “substantial authority.”71 Indeed, the Ethics Opinion 
self-consciously states that a “realistic possibility of success” is less than 
“substantial authority” and that a lawyer who tells her client that there is 
no “substantial authority” but that there is a “realistic possibility of suc-
cess” has discharged her ethical duty. Moreover, lawyers engaged in nego-
tiations and settlements with the IRS after it has noticed and questioned 
an aggressive position are governed by a still laxer ethical standard, which 
requires only that the lawyers advance no positions that lack a “reason-
able basis.”72 And fi nally, if the “realistic possibility of success” standard 
is not met, a lawyer may of course instruct her client to pay the tax in 
question and then advocate the client’s position in seeking a refund, as 
long only as the position is not frivolous. As always, lawyers may counsel 
their clients that over-aggressive tax reporting is unethical, but they must 
not insist if clients decide to be over-aggressive nevertheless.

Deceiving Third Parties

In addition to deceiving tribunals, lawyers may—and, insofar as clients 
wish, often must—also deceive third parties. Indeed, lawyers’ commit-
ments to clients over truth grow stronger when only third parties, rather 
than tribunals, might be deceived.
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Even the strictest part of the duty of truthfulness toward third 
parties—the rule that lawyers may not knowingly make affi rmatively 
false statements of law or fact to others73—contains many exceptions. 
These exceptions arise most immediately in connection with negotia-
tions: the Offi cial Comment to the Model Rules, for example, expressly 
contemplates that lawyers may lie about what their clients will accept 
to settle a case;74 and the case law generally declines to discipline law-
yers for “puffi ng” in negotiations more broadly.75 In addition, lawyers 
may lie affi rmatively in subtler and more indirect ways also. For exam-
ple, a lawyer who drafts a contract containing an intentionally ambigu-
ous term in the hope that it will later sustain an interpretation in favor 
of her client and against the other contracting party need not, and in 
fact may not, reveal to the other party the possible interpretation that 
she has in mind.76 Probably, a lawyer may even draft a contract that 
contains terms that have been held unenforceable because unconscio-
nable in the hope that the other party does not discover this and com-
plies nevertheless, and she certainly may include terms that she only 
believes will be held unenforceable.77 In all these ways, lawyers may—
and insofar as their clients command it must—affi rmatively promote 
false beliefs.

Moreover, lawyers have only limited duties, and indeed limited rights, 
to correct falsehoods that they have innocently told—for example by 
repeating information given them by trusted but deceitful clients. Al-
though lawyers must, under Model Rule 4.1, disclose material facts 
“when disclosure is necessary to avoid assisting a criminal or fraudulent 
act by a client,” the Rule (in contrast to the Rule requiring lawyers to 
correct frauds on tribunals78) makes an express exception for cases in 
which “disclosure is prohibited by [the duty to keep client confi dences 
established under] Rule 1.6.”79

Until recently, this exception almost entirely swallowed the rule: 
an expansive duty of confi dentiality permitted lawyers to break confi -
dence only to “prevent the client from committing a criminal act that 
the lawyer believes is likely to result in imminent death or substantial 
bodily harm,”80 and lawyers were therefore broadly forbidden from 
correcting false statements that implicated client confi dences, including 
even statements that had contributed to client frauds.81 In 2003, amend-
ments to Model Rule 1.6 narrowed the duty of confi dentiality and 
hence broadened the duty to correct fraud against third parties. Specifi -
cally, the 2003 amendments expanded the circumstances in which law-
yers may (but need not) disclose client confi dences additionally to allow 
disclosure to the extent reasonably believed necessary to prevent or 
rectify client crime or fraud that uses the lawyer’s services and that is 
likely to result in substantial fi nancial injury to third parties. And 
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when the 2003 amendments expanded the scope of disclosure that Rule 
1.6 permits, they also expanded the scope of disclosure that Rule 4.1 
requires.82

But even under this expanded regime (whose adoption has been far 
from universal*83), lawyers’ duties and rights to correct falsehoods re-
main limited. Lawyers whose false statements have contributed to 
merely moral wrongs (for example, by defl ecting blame in a divorce) 
and to even legal wrongs that fall short of crime or fraud (for example, 
by defl ecting responsibility for a tort) may and indeed must refuse to 
disclose client confi dences that would correct the wrongs.

Finally, lawyers may not (with very narrow exceptions) disclose client 
confi dences in order to prevent or correct false beliefs that they have 
played no role in creating, even when the false beliefs cause third parties 
to suffer substantial moral or legal wrongs. Certainly a lawyer may not 
correct a third party’s exaggerated understanding of her client’s legal 
entitlements. As an ABA Ethics Opinion observes, the Model Rules “do 
not require a lawyer to disclose weaknesses in her client’s case to an op-
posing party” and “the lawyer who volunteers such information with-
out her client’s consent would likely be violating her ethical obligation 
to represent her client diligently, and possibly her obligation to keep cli-
ent confi dences.”84 Indeed, a lawyer is generally not permitted to correct 
any independently formed third-party belief that benefi ts her client, at 
least insofar as she must reveal client confi dences to do so. And the per-
missions to reveal confi dential information “to prevent reasonably cer-
tain death or substantial bodily harm”85 and “to comply with other law 
[outside legal ethics] or a court order,”86 again create only narrow and 

* Some jurisdictions retain the pre-2003 version of Model Rule 1.6 and therefore im-
pose only more limited duties under Rule 4.1 to correct fraud against third parties. Even 
under this regime, however, lawyers are forbidden, by Rule 1.2, from affi rmatively partici-
pating in ongoing fraud once they learn of it and might be required to withdraw from 
representing a client whose fraud is completed, insofar as a jurisdiction’s generally appli-
cable law of fraud treats nonwithdrawal as giving ongoing support to the client’s past 
fraud. Indeed, lawyers must withdraw noisily—that is, in a way that disaffi rms the fraud-
ulent documents or statements in which they were involved—insofar as a jurisdiction 
treats failure to withdraw noisily as giving ongoing support to past fraud. (In these juris-
dictions the law of fraud treats failing to withdraw (noisily) as participating in ongoing 
fraud, and the law governing lawyers therefore requires withdrawing (noisily) under Rule 
1.2, quite apart from Rules 1.6 and 4.1.) 

The Model Rules, moreover, recognize this possibility of withdrawal, and indeed noisy 
withdrawal, when they observe that: “A lawyer may not continue assisting a client in con-
duct that the lawyer originally supposed was legally proper but then discovers is criminal 
or fraudulent. The lawyer must, therefore, withdraw from the representation of the client 
in the matter. In some cases, withdrawal alone might be insuffi cient. It may be necessary 
for the lawyer to give notice of the fact of withdrawal and to disaffi rm any opinion, docu-
ment, affi rmation or the like.” 
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isolated exceptions to a broad principle of confi dentiality, which leaves 
lawyers, in the ordinary practice of their profession, inevitably impli-
cated in their clients’ lies.*87 

For example, although a lawyer who learns of a client’s fraudulent 
business plans may not, of course, support the fraud, she may also not 
reveal it if she discovers, after the conclusion of the representation, that 
the client is instigating the fraud without her.88 Where the lawyer’s own 
services have not been involved, a lawyer emphatically may not break 
confi dences to prevent less than serious physical crimes, she may not 
break confi dences to prevent any fi nancial frauds or crimes, she may not 
break confi dences to correct any past crimes, and she may not break 
confi dences to prevent any purely moral wrongs. And although nondis-
closure in sensational cases—for example, in a case in which lawyers re-
fused to disclose where their client had hidden the body of a girl he had 
murdered89—generates hand-wringing and even urgent calls for changes 
to the legal ethics rules,90 there is wide-ranging support among lawyers 
and legal ethicists for principles of confi dentiality that forbid lawyers 
from correcting broad classes of their clients’ more ordinary lies.91

Lawyers Cheat

Adversary advocates of course neither must nor indeed may wholeheart-
edly abandon fair play. As the Offi cial Comment to the Model Rules 
says, a “lawyer is not bound to press for every advantage that might be 
realized for a client.”92 Moreover, the positive law of lawyering unques-
tionably forbids certain extreme forms of cheating. Once again, nothing 
in the nature of adversary advocacy disapproves of these limits, and cer-
tain forms of cheating may even undermine the adversary system.93

To begin with, lawyers may not subvert the adversary process entirely. 
Thus, a lawyer may not seek illegally to infl uence a judge or juror94 or 
intentionally to disrupt a tribunal.95 Moreover, lawyers are forbidden 
certain less direct means that undermine the legal process, so that, for 

* Here it is worth noting, moreover, that the duty of confi dentiality may arise based on 
the transmission of confi dential information even without the creation of a formal lawyer-
client relationship. This occurred, for example, in Westinghouse Electric v. Kerr-McGee, 
in which a law fi rm representing a trade association that received confi dential information 
from its members was held to suffer a confl ict of interest when one of its other clients be-
came involved in a lawsuit against one of the association’s members. Although the opin-
ion formally addressed the confl ict of interest rules, the argument turned on the idea that 
the fi rm had a duty to maintain the confi dences of the trade association’s members, even 
though it did not formally represent them. Lawyers are, in other words, unusually suscep-
tible to taking on confi dential secrets.
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example, a lawyer who participates in litigating a matter may not seek 
through publicity to prejudice the adjudication of the matter.96 Finally, a 
lawyer may not knowingly disobey the rules of a tribunal.97 

Similarly, lawyers may not transgress the boundaries of the adversary 
process by extending their adversary practices to circumstances outside 
the adversary system’s structural frame. Thus, a lawyer may not exploit 
circumstances in which her opponents are absent. She may not commu-
nicate ex parte with judges or jurors save where she is authorized to do 
so by law or court order;98 and even when ex parte communications are 
permitted, she must dampen her adversariness and may not exploit an 
opponent’s absence to present a one-sided view of a dispute.99 In addi-
tion, a lawyer may not misuse persons who do not understand her ad-
versary role. Thus, a lawyer who communicates, on behalf of a client, 
with unrepresented third persons may not deceive them into thinking 
she is disinterested and must, moreover, make reasonable efforts to cor-
rect even misunderstandings of her role that she did not cause.100

These restrictions are not surprising. Without the restrictions against 
subverting the adversary process, or their functional equivalents, adver-
sary adjudication would become simply impossible, because the adver-
sary frame in which it occurs would collapse. Without the restrictions 
against transgressing the adversary process, or their functional equiva-
lents, adversary lawyering would become unbalanced, because it would 
be disconnected from the process that underwrites its justifi cation. Prac-
tices relate actions to the structural circumstances in which the actions 
occur, and they cannot countenance conduct that escapes their internal 
logic.

Lawyers also come under duties not to misuse the adversary process 
in certain ways, although these duties are less insistent and far less com-
prehensive.*101 To begin with, a series of related and interlocking rules 
forbid a range of outrageous litigation tactics. As is by now familiar, 
Rule 3.1 (together with its cognates in the rules of procedure, statutes 

* Rule 8.4(d) of the Model Rules—which forbids lawyers from engaging in conduct 
“that is prejudicial to the administration of justice”—appears to impose a comprehensive 
prohibition on cheating. But once again, this Rule is not in practice interpreted to add 
anything to the more specifi c provisions through which the Model Rules restrict partisan 
excesses, and (in spite of its language) the Rule certainly does not generally commit law-
yers to fair play. Thus Model Rule 8.4 adds little to the more specifi c duties to support the 
administration of justice established by Model Rules 3.1 to 3.6 and 4.4, and has even 
been said to “appear[] redundant” in this respect. (The Restatement’s warning that giving 
greater effect to a rule as vague as Rule 8.4 violates due process of course also applies in 
this connection.) Moreover, applications of 8.4(d) again tend to focus on narrow cases of 
outrageous conduct that is somehow not quite covered by another rule—for example be-
rating and verbally assaulting an opposing party in the courthouse hallway or charging, 
with a reckless disregard for truth, that a judge is “crooked.”
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establishing the federal courts, and even certain inherent powers of the 
courts) forbids asserting frivolous or unreasonable claims or defenses.102 
Moreover, this Rule is supplemented by others that further constrain 
advantage-taking in litigation. Perhaps most prominently, Model Rule 
3.2 commands that a lawyer must “make reasonable efforts to expedite 
litigation consistent with the interests of the client,”103 and the Offi cial 
Comment to the rule makes plain that delay is not reasonable “if done 
for the purpose of frustrating an opposing party’s attempt to obtain 
rightful redress or repose” and that “realizing fi nancial or other benefi t 
from otherwise improper delay in litigation is not a legitimate interest 
of the client.”104

This forbids a range of unscrupulous litigation tactics, for example, 
bringing one suit merely to delay enforcement of a judgment in another 
in order to gain time to raise money for a supersedeas bond (only to 
dismiss the second suit once the money has been raised),105 asserting a 
frivolous defense on appeal solely to delay an inevitable judgment for 
specifi c performance,106 fi ling a frivolous cert petition solely to delay the 
fi nality of a judgment and allow a client to benefi t from the spread be-
tween market interest rates and the interest rates applied to court judg-
ments,107 or employing scheduling shenanigans designed purely to waste 
an opposing party’s resources or inconvenience its witnesses.108 Simi-
larly, Model Rule 3.4 forbids lawyers from making frivolous discovery 
requests or resisting legally proper discovery requested by the other 
side109 and from alluding in trial to matters that they do not reasonably 
believe relevant and supported by admissible evidence.110

Moreover, Model Rule 4.4—which forbids a lawyer from promoting 
a client’s interests through “means that have no substantial purpose 
other than to embarrass, delay, or burden a third person”111—extends 
the ban on unscrupulous tactics to include circumstances in which non-
litigants are burdened, or even in which there is no litigation at all. This 
rule forbids morally outrageous or exploitative forms of advantage-
taking that misuse process in ways that cannot plausibly be connected 
to any adversary values (and, therefore, in the language of the rule, 
serve “no substantial purpose” that commands respect).

Thus Model Rule 4.4 forbids lawyers from using morally outrageous 
cross-examination techniques, for example techniques (like abusive at-
tacks on the sexual morality of rape victims) that make no effort ratio-
nally to test a witness’s evidence but instead seek merely to intimidate 
the witness into retracting her testimony or to appeal to bigotry and 
thereby to prejudice a factfi nder against the witness.112 Model Rule 4.4 
also condemns certain manipulative bargaining tactics, for example 
baseless threats to inform a prosecutor or regulator of an opposing par-
ty’s conduct.113 And fi nally, Model Rule 4.4 (in conjunction with other 
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legal regimes) permits and may in some circumstances even require a 
lawyer to return and refuse to exploit confi dential documents that they 
have improperly received.114

These rules combine to constrain lawyers’ advocacy and prevent the 
most sensational excesses of adversary cheating. Moreover, the rules that 
establish these constraints understandably dominate the secondary rules 
through which the positive law fi xes the metes and bounds of lawyers’ 
professional obligations: As Hazard and Hodes say, “[t]he emphasis on 
limitations is not hard to explain. In the ethos of partisan representa-
tion, American lawyers rarely need any special exhortations to be zeal-
ous when acting as advocates.”115 But the primary principles of lawyer 
loyalty and client control maintain a persistent presence beneath this fa-
cial emphasis on constraints, and these primary ideals inevitably bleed 
through the gaps in the technical rules by which the positive law limits 
lawyers’ partisanship, so that adversary advocates remain obligated to 
exploit others on behalf of their clients. Indeed, it is not diffi cult to iden-
tify specifi c ways in which adversary advocates must cheat, even within 
the constraints established by the law governing lawyers. These are less 
sensational than the forbidden forms of exploitation, to be sure, but 
they remain squarely cheating nevertheless.

Exploiting the Adversary Process

First, although the rules that forbid lawyers from subverting or trans-
gressing the adversary process are fi rm and infl exible, the rules against 
misusing the adversary process are shifting and elastic. Indeed, these 
rules are suffi ciently limited so that lawyers may and even must in many 
circumstances take strategic advantages that have nothing to do with 
the merits of the disputes in which they become involved. Although 
lawyers may not overwhelm the adversary process, they may, and in-
deed must, exploit it.

To begin with, the ban on frivolous claims announced by Model Rule 
3.1—and by its several companions elsewhere in the law, including most 
importantly the requirement of Rule 11 of the Federal Rules of Civil 
Procedure that lawyers may press only claims that are not legally frivo-
lous and that have or are expected to have a reasonable basis in fact—
falls far, far short of a general ban against lawyers’ making legal claims 
that they believe will (and should) lose. This is expressly recognized on 
the face of the Rule, which classes as nonfrivolous any “good faith ar-
gument for an extension, modifi cation or reversal of existing law.”116 
The Rule thus takes a narrow view of frivolous legal arguments, accord-
ing to which, as Hazard and Hodes suggest, “frivolousness is sometimes 
closely related to incompetence.”117 Moreover, Rule 3.1 also permits 
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lawyers to accept at face value their clients’ (plausible) accounts of the 
facts and therefore to bring claims that foreseeably lack adequate fac-
tual support.118 As long as courts remain permitted to expand on or 
modify existing law, and lawyers continue to represent clients who 
might benefi t from changes in the law, the leeway that lawyers enjoy 
under Model Rule 3.1 is ineliminable.

This is of course familiar already from the earlier discussion of the 
lawyer’s professional duty to lie.119 But the point may be expanded in a 
way that is relevant to the lawyer’s professional duty to cheat. In par-
ticular, Model Rule 3.1 and its cognates (including in particular Rule 11 
of the Federal Rules of Civil Procedure120), in addition to allowing law-
yers to bring claims that they do not believe will succeed, do not (in 
spite of sometimes using the word “reasonable”) require lawyers to 
bring only claims that are reasonable in the tort-law-like sense that their 
expected social benefi ts exceed their expected social costs. Indeed, these 
rules do not require even that the exclusive motive for bringing a dubi-
ous claim is the (small) chance that the claim might succeed. Instead, a 
partially strategic motive for bringing a claim does not render the claim 
frivolous or unreasonable for purposes of Model Rule 3.1 and Rule 11, 
not even when the strategic advantages that the claim secures are ineffi -
cient and undeserved.

Courts have given this license to exploit procedure practical effect. In 
a typical case, a lawyer defending a lawsuit brought against his client by 
the bank of Israel threatened to countersue, pointing out that the coun-
tersuit would embarrass the bank politically and might slow foreign 
investment in Israel. Although the countersuit was clearly an effort to 
exploit a political vulnerability in order to extract a favorable settle-
ment, the Second Circuit refused to sanction the lawyer, observing that 
“it is both common and proper for lawyers to send demand letters to 
potential defendants, hoping that the threat will bring a desirable settle-
ment but preparing for litigation if settlement is not possible. The pur-
pose of [the lawyer’s] threats and the suit he eventually fi led was to put 
pressure—including the pressure of negative publicity—on his clients’ 
opponents in litigation. There is nothing ‘improper’ about that, so long 
as the suit threatened or actually fi led is not frivolous.”121 Similarly, 
courts generally refuse to fi nd that lawyers for unsuccessful tort plain-
tiffs have violated Model Rule 3.1 (or indeed to fi nd lawyers liable for 
common law malicious prosecution), even when they bring lawsuits that 
aim principally at forcing a settlement rather than winning in court.122 
In other words, the rules against bringing frivolous or unreasonable 
claims do not forbid a lawyer from benefi ting her client by exploiting an 
opponent’s undeserved strategic vulnerability to nonfrivolous, but ordi-
narily pointless, claims.
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Moreover, the other rules against misusing the adversary process leave 
analogous openings within which lawyers may and indeed must cheat 
on behalf of their clients. Thus Rule 3.2, on expediting litigation, allows 
many forms of strategically motivated delay.123 The rule requires “rea-
sonable efforts to expedite litigation” only insofar as these are “consis-
tent with the interests of the client,”124 and therefore appears, on its 
face, to countenance lawyers’ employing widespread delay as long only 
as the delay serves their clients. And although the Offi cial Comment 
expressly limits the “interests of the client” in whose service lawyers 
may delay litigation—by calling a failure to expedite unreasonable “if 
done for the purpose of frustrating an opposing party’s attempt to ob-
tain rightful redress or repose”125 and adding that “[r]ealizing fi nancial 
or other benefi t from otherwise improper delay in litigation is not a le-
gitimate interest of the client”126—this does not narrow the permissible 
grounds for delay nearly enough to forbid all forms of exploitation that 
obstruct the progress of litigation. Instead, the Comment expressly per-
mits delay whenever “a competent lawyer acting in good faith would 
regard the course of action as having some substantial purpose other 
than delay.”127

Once again, many purposes justify strategic delay under this test even 
though the delay exploits strategic advantages that are themselves un-
justifi ed and that may even be caused by the wrongful conduct of the 
party that exploits them. Thus a lawyer may intensively pursue proba-
tive evidence and nonfrivolous arguments, even when this approach to 
litigation is partly motivated by the prospect of exhausting the other 
side and triggering an advantageous settlement, and even (moreover) 
when the imbalance in the litigants’ patience on which the strategy de-
pends is caused by the very actions of the more patient party whose le-
gality is under dispute.128 To fi x ideas, imagine that a cancer victim sues 
a polluter for causing his cancer and that the polluter conducts an ex-
haustive but nonfrivolous defense, involving many experts on many 
subjects who aggressively test the plaintiff’s causal claim, partly in order 
to exploit the fact that the plaintiff cannot, because he is dying of can-
cer, afford to delay whatever recovery he receives.

The delay tactics associated with this intensive approach to litigation 
clearly do not fall foul of Rule 3.2—they serve the undoubtedly sub-
stantial purpose of establishing the factual and legal basis of the case 
(whether the defendant’s pollution culpably caused the plaintiff’s can-
cer). Indeed, these forms of advantage-taking through delay are too 
common and too widely accepted even to receive comment in connec-
tion with Rule 3.2, whose practical application is instead confi ned to 
cases in which (as in the earlier examples) delay is not just unfair but 
frivolous.129 Nor, fi nally, could this be otherwise. As one commentator 
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has observed, “litigation by its nature involves delay,” because courts 
must “carefully consider confl icting evidence and arguments . . . before 
rendering a decision,” so that “[a]sking a court to avoid a too-hasty 
decision is part of the lawyer’s function.”130 Lawyers must look princi-
pally to their client’s interests in deciding how much delay is appropri-
ate and certainly may not defer to an opposing party’s lower tolerance 
for delay, not even when the opposing party deserves to win the dispute 
at issue. Any other rule would require lawyers to judge their client’s 
cases and would convert lawyers from adversary advocates into impar-
tial referees.

And fi nally, Model Rule 4.4 also falls well short of imposing a general 
ban on cheating, and indeed for reasons much like those developed in 
connection with Rule 3.2. Instead of imposing a blanket ban on con-
duct prejudicial to third parties, Model Rule 4.4 forbids only conduct 
that has “no substantial purpose other than to embarrass, delay, or bur-
den a third person.”131 Accordingly, lawyers are not required to balance 
the purpose of delay against its costs and to seek delay only when this 
balance favors it. Instead they need look only to one side of the ledger 
and may embarrass, delay, or burden third parties as long as there exists 
a suffi ciently good other reason for their actions.

Once again, the caveat concerning substantial other purposes allows 
lawyers to exploit many strategic advantages to which their clients are 
not entitled. Most commonly, a lawyer may exploit a witness’s shyness 
or embarrassment in order to obtain information that the witness has 
no legal obligation to provide.132 Getting the information is a substan-
tial other purpose, and as one commentator has observed, “[w]here the 
purpose is permitted, the Rule appears to tolerate a high level of nega-
tive effect,” so that “the fact that [the] examination of [a witness] was 
humiliating and degrading would not likely, by itself, lead to violation 
of Rule 4.4.”133 Similarly, a lawyer may extract favorable testimony 
through threats to sue uncooperative witnesses (as long as the threat-
ened suits are not frivolous or vexatious);134 and a lawyer in a civil mat-
ter may, in certain circumstances, even secure a favorable settlement 
through threats to present criminal charges against an opposing party.135 
Other exploitative strategies permitted under Rule 4.4 are more idiosyn-
cratic and include, for example, counseling a client to stop paying child 
support in order to compel an opposing party in a contested divorce to 
return from another state to attend a hearing.136

Thus courts accept, even in light of Rule 4.4, that “some pressure tac-
tics are not necessarily inappropriate” as long as they do not go “beyond 
the bounds of vigorous representation . . . .”137 Moreover, this once again 
cannot be otherwise. Litigation by its nature harms third parties, who 
are drawn into costly disputes even though they are merely innocent 
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bystanders. And adversary assertiveness permits clients and their lawyers 
to weight such harms less than impartially. The law governing lawyers 
may take steps (as under Rule 4.4) to protect third parties against harms 
that are gratuitous, or perhaps even just suffi ciently egregious. But it can-
not protect third parties absolutely, or absolutely prevent litigants from 
exploiting third parties’ vulnerabilities. Any such general ban would re-
quire lawyers to judge their clients’ causes in order to determine which 
harms to others the causes can justify, and which they cannot. And that 
would once again require lawyers to abandon their roles as adversary 
advocates and become, instead, impartial referees.

Exploiting the Substantive Law

Second, the law governing lawyers does not forbid lawyers from taking 
advantage of the underlying substantive law in ways that produce un-
fair results. The Offi cial Comment to Rule 3.1 elaborates the lawyer’s 
duty to avoid frivolous arguments by observing that “the law, both pro-
cedural and substantive, establishes the limits within which the advocate 
may proceed.”138 The turn to the law (rather than to underlying princi-
ples of fairness) in establishing the boundaries of the duty to avoid friv-
olous claims further emphasizes the professional obligations to cheat 
that survive in the Model Rules. Even as they forbid extreme excesses of 
zeal, the secondary rules that cabin lawyers’ adversariness emphasize 
their own narrow, technical character and, moreover, reaffi rm the or-
ganic principles of lawyer loyalty and client control.

Lawyers’ professional obligations to make a “zealous[] assert[ion]” of 
their clients’ claims are constrained by the “rules of the adversary sys-
tem,”139 to be sure, but these rules expressly abjure broad-ranging com-
mitments to fairness in favor of a narrow deference to positive law. 
Whereas ordinary morality often obligates people not to exploit the full-
est extent of their legal rights, lawyers have a professional obligation to 
exploit the fullest extent of their clients’ legal rights when the clients 
wish it (even if the clients are acting immorally). The law governing 
lawyers therefore expressly contemplates that, notwithstanding techni-
cal bans on specifi c forms of adversary excess, lawyers will in general 
help their clients secure benefi ts that the law allows even when the cli-
ents are not, fi nally, entitled to the benefi ts, including even when the 
benefi ts contravene the law’s broader purposes. In addition to exploit-
ing the adversary process, lawyers may, and indeed must, exploit sub-
stantive law.

Thus it is one of the banalities of legal ethics that a lawyer must as-
sert technical defenses to defeat morally valid claims—claims that her 
client has a moral obligation to honor. For example, a lawyer must 
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assert the statute of limitations to defeat a morally valid debt that her 
client wishes to avoid even though, as in a famous case, the debtor is “in 
a position of some affl uence” and the poorer creditor is a former em-
ployee and an “old friend.”140 To fail to assert the statute of limitations 
when the client wanted to would violate Rule 1.2 (on client control), 
and to fail to inform the client that the statute of limitations allowed 
him to avoid the debt would violate Rule 1.3 (on diligence).* Nor is the 
statute of limitations the only technical argument that lawyers must ex-
ploit to secure undeserved benefi ts for their clients. Lawyers must, for 
example, also assert the statute of frauds and the right to a discharge in 
bankruptcy to help clients who wish it to avoid morally binding obliga-
tions to others.

Lawyers may secure undeserved advantages for their clients in more 
complex ways also. A lawyer may, for example, structure a taxicab ser-
vice as many independent partnerships in order to minimize her client’s 
exposure to tort liability. And if one of the taxis in a service that is 
structured this way causes an accident, the lawyer may argue that the 
formal structure of the service, rather than its economic underpinnings, 
governs its tort obligations.141 Similarly, a lawyer may help delay regula-
tion to allow a client to continue selling medical products, even if she 
privately believes that the products are defective and the regulation 
proper.142 Moreover, as earlier discussions made familiar,143 a lawyer 
may report an aggressive position on a tax return without highlighting 
the position, even if she believes that the position ought to lose on the 
merits and that it will succeed principally by exploiting the IRS’s inabil-
ity to audit every return. A lawyer may even draft contract terms that 
are likely unenforceable in the hope that her client’s contracting partner 
remains ignorant of the legal doubts about them and simply complies. 
Nor is it hard to come up with still further examples.144

Indeed, although the reported cases are rare (probably because law-
yers rarely insist that clients abandon legal rights in the name of moral 
principle), they plainly rebuke and even sanction lawyers who seek too 
strenuously to prevent their clients from unfair advantage-taking. In one 
case,145 for example, a lawyer was publicly censured for threatening to 
seek contempt sanctions against a former client who refused to make 

* That these duties arise out of the principles of zealous advocacy rather than out of any 
sense of the fairness of the statute of limitations may be seen from the further fact that a 
lawyer must attempt to avoid the statute of limitations whenever this benefi ts her client. 
Thus a lawyer for creditors may not abandon collection efforts simply because a debt is 
time-barred and certainly may not inform a debtor that the statute of limitations has run. 
Indeed, because the statue of limitations creates only an affi rmative defense, which is 
waived if not asserted, it is not fraudulent or frivolous (under Rules 3.3 and 3.1) for a 
lawyer to fi le a time-barred lawsuit to recover a debt.
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repayment of a debt as contemplated in a divorce settlement. The client 
sought to avoid the debt (which was her share of a joint debt she had 
owed together with her ex-husband) through a bankruptcy proceeding, 
and even though the repayment that the lawyer urged was not just mor-
ally but also legally required (because the bankruptcy did not absolve 
the client of her obligations under the divorce decree), the lawyer was 
found to have violated his duty, under DR 7–101 of the Model Code, 
not intentionally to “fail to seek the lawful objectives of his client 
through reasonably available means permitted by law and the Disciplin-
ary Rules.”146

In another, possibly still more striking, case,147 a lawyer representing 
a corporation was censured for betraying and frustrating the immoral 
(and possibly illegal) efforts of the corporation’s president to avoid pay-
ing monies owed to his ex-wife. The president’s divorce settlement allo-
cated the corporation to the president but gave the president’s ex-wife a 
45 percent share of any settlement that the corporation received in an 
unrelated action in which it appeared as plaintiff. The corporation was 
offered a settlement in that action that the lawyer regarded as fair, but 
the president refused to settle, presumably in order to avoid paying his 
ex-wife her share of the proceeds. The lawyer informed the judge super-
vising the president’s divorce of the settlement offer and stated that he 
regarded it as reasonable, and the judge authorized and instructed the 
lawyer to accept the settlement on the corporation’s behalf. Even though 
the settlement was fair, and the president’s efforts to reject it were at 
least immoral and possibly fraudulent, the lawyer was found to have 
violated Model Rule 1.6 (on confi dentiality) by informing the divorce 
court and to have violated Model Rule 1.2 (on client control) by accept-
ing the settlement against the president’s instructions. The lawyer was 
publicly censured by the state disciplinary commission, and a reviewing 
court affi rmed, adding that “had this case been litigated, the sanction 
may well have been more severe.”148

The clients in both cases clearly sought to cheat, and the lawyers were 
sanctioned for resisting their clients’ efforts in the name of fairness.149 
These results are not in the end surprising. The principle of client-control 
means that a lawyer whose client wishes to exploit these or similar un-
derserved legal advantages must pursue the advantages the client seeks.

Appointment and Withdrawal

In all these ways, lawyers must lie and cheat more or less whenever they 
represent clients whose causes they privately (and correctly) believe 
should be defeated. But although lawyers are open to these professional 
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obligations while they represent a client, lawyers are not required to rep-
resent every client who desires their services, or even every client who is 
willing to pay them. And this might seem to open up a way out of the 
professional vices that the ethics codes (necessarily) impose within on-
going representations, giving lawyers the freedom that they need to avoid 
these vices by avoiding the representations that demand them—that is, 
by refusing to take on clients whose claims they reject and withdrawing 
from representations that they have accepted whenever suffi cient doubts 
about their clients’ claims arise. In fact, however, the deep structure of 
adversary advocacy reasserts itself here, to limit lawyers’ freedom to 
avoid representations based on their private judgments and, in this way, 
to cement lawyers’ professional obligations to lie and to cheat.

Now it may seem obvious that adversary advocates cannot avoid the 
lawyerly vices simply by choosing their clients carefully. After all, an 
adversary legal system could in practice function so that lawyers never 
represented clients whose claims they rejected only if persons with un-
reasonable or even just losing claims never secured legal representation, 
and persons whose legal claims were reasonable and indeed justifi ed 
were unfailingly matched with lawyers who happened to fi nd the claims 
persuasive. And even in a legal system that, like the American one, does 
not guarantee legal representation in civil cases, that is an impossibly 
tidy allocation of legal services. The economics of legal practice, and 
indeed human nature, entail that even clients whose claims are unrea-
sonable will sometimes fi nd lawyers and that some clients whose claims 
are justifi ed will inevitably fi nd lawyers who nevertheless privately reject 
them.

But this injection of realism is not enough to shore up my larger argu-
ment. I am claiming that lawyers are professionally obligated to lie and 
to cheat, and not just that they will in practice tend to do so. And no 
account of the realities of legal practice, no matter how ironclad its eco-
nomic or psychological foundations, can produce the required obliga-
tion. Instead, the argument can make good its claims only by returning 
to the law governing lawyers and displaying, in this body of law and 
especially in its deeper structure, doctrines that require lawyers to repre-
sent clients whose claims they privately reject.

Such limits on lawyers’ freedom to choose their clients exist in the law. 
To begin with a court may appoint a lawyer to represent a client (espe-
cially in criminal and even in some civil matters), and her private doubts 
about the client’s claims are generally not good grounds for avoiding the 
appointment. Moreover, and in practice much more importantly, even a 
lawyer who might freely have declined to take on a client to begin with 
often cannot withdraw from an ongoing representation simply because 
she has developed private doubts about her client’s claims.

03Markovits_Ch02 44-78.indd   6703Markovits_Ch02 44-78.indd   67 7/31/08   9:55:17 AM7/31/08   9:55:17 AM



68 CHAPTER 2

Appointment

The law governing court-appointed legal representations straightfor-
wardly requires lawyers to accept court-appointments even when doing 
so would require the lawyers to lie and to cheat on behalf of their cli-
ents. Model Rule 6.2 states that “[a] lawyer shall not seek to avoid ap-
pointment by a tribunal to represent a person except for good cause.”150 
And although the Rule adds that “good cause” includes that “the client 
or the cause is so repugnant to the lawyer as to be likely to impair the 
client-lawyer relationship or the lawyer’s ability to represent the cli-
ent,”151 this provision expressly picks out only the narrow class of cases 
in which a lawyer’s objections to a representation are so great that they 
would incapacitate her, and render her professionally incompetent, 
were the appointment imposed upon her. Other cases of good cause 
for declining an appointment that the Rule lists—for example, that the 
appointment will likely result in a violation of the Model Rules152—
reinforce this emphasis on threats to the lawyer’s professional compe-
tence. And it is therefore hornbook law that “Rule 6.2(c) applies only 
when the lawyer’s feeling of repugnance is of such intensity that the 
quality of the representation is threatened,”153 so that a lawyer may not 
avoid a court-appointed representation simply because she disapproves 
of the client’s cause. 

Nor is this an innovation in the Model Rules, whose narrow con-
struction of the right to decline a court-appointed representation simply 
follows a long tradition, made even more explicit in the earlier Model 
Code. Like the Model Rules, the Model Code insists that a lawyer may 
decline a court-appointed representation only for “compelling rea-
sons.”154 And although the Model Code (again like the Model Rules) 
accepts that a lawyer “should decline appointment if the intensity of his 
personal feelings . . . may impair his effective representation of a prospec-
tive client,”155 it expressly adds that “compelling reasons do not include 
such factors as the repugnance of the subject matter of the proceeding, 
the identity or position of a person involved in the case, the belief of the 
lawyer that the defendant in a criminal proceeding is guilty, or the belief 
of the lawyer regarding the merits of a civil case.”156

Moreover, courts have not wavered in implementing this principle, so 
that it is easy to fi nd cases that simply parrot the ethics codes as they 
deny lawyers’ requests for relief from court-appointed representations.157 
Indeed, ethics panels have even construed the exception that the princi-
ple allows for cases in which a client’s repugnance threatens the lawyer’s 
competence, which is on its face narrow, more narrowly still, so that 
lawyers have been forced to accept court appointments that require 
them to argue against their personal beliefs not only in the banal ways 
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that I have documented, but also in more sensational ways. One ethics 
panel, for example, has suggested that a lawyer’s religious opposition to 
abortion is not good cause for avoiding a court appointment to repre-
sent a minor seeking an abortion without parental consent.158 This rul-
ing insists that a lawyer accept an appointment even when this will 
require him, as he sees things, to tell untruths not just about banal fac-
tual or technical legal matters, but also in ways that offend against his 
most basic religious and moral commitments.

The law of lawyering, both in the formal rules governing court ap-
pointed representations and in the rules’ practical application, therefore 
constrains lawyers’ freedom to choose their clients and in this way rein-
forces lawyers’ professional obligations to lie and to cheat. But court ap-
pointments are rare, especially in civil cases, and they might, taken alone, 
be treated as the exception that proves the rule that a lawyer generally 
may select clients whose causes she believes in. In fact, however, un-
wanted court appointments are only a small fraction of the cases in which 
lawyers must represent clients whose causes they privately doubt. The 
much larger class of such cases arises in the shadow of limits on a law-
yer’s right to withdraw from a representation that she has freely begun.

Withdrawal

Even if a lawyer accepts clients selectively, so that she always com-
mences a representation believing in her clients’ causes, this belief will 
sometimes be shaken as a representation progresses. Facts will come to 
light, or legal developments will occur, that weaken a client’s claims. 
The client’s initial account of his case may turn out to have been con-
fused or incomplete, or a client may have concealed an aspect of his 
case from the lawyer, or even misrepresented the case. And even if the 
developments are new to both the lawyer and her client, the two may 
disagree about their interpretation or importance, and hence about how 
they affect the accurate and just resolution of the client’s claims. In any 
of these circumstances, the lawyer will develop doubts about her client’s 
claims that the client does not share, doubts that will sometimes harden 
into certainties. Consequently, even lawyers who chose clients in order 
to avoid the lawyerly vices will in some cases come to believe that cli-
ents whom they enthusiastically accepted are in fact in the wrong and 
that advantages to which they initially thought clients were entitled are 
in fact exploitative. Such doubts will inevitably arise, and not just in 
exceptional cases, no matter how carefully a lawyer screens her clients 
before taking them on. And in these unavoidable cases, continuing the 
representation will require the lawyer to lie and to cheat just as surely 
as if her doubts about the clients had existed from the start.
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Of course, a lawyer might carry client-screening forward, as an ongo-
ing practice, throughout the life of every representation that she under-
takes. She might withdraw from any representation as soon as she came 
to doubt its merits. But although the right of withdrawal is often pro-
posed as a way of avoiding the lawyerly vices,159 this is in the end a false 
hope.*160 Although lawyers may in some circumstances withdraw from 
representing clients who ask outrageous things of them, their freedom 
to withdraw is much narrower than would be necessary for them to use 
withdrawal as a way of avoiding altogether the lawyerly vices.

Lawyers do enjoy a broad right to withdraw from a representation 
for more or less any reason, including on moral grounds, when with-
drawing has no materially adverse effects on their clients’ interests.161 
This is unsurprising, because a harmless withdrawal does not offend 
the principles of lawyer loyalty and client control that generate law-
yers’ professional morality. The diffi cult cases—the cases that establish 
the effects of the possibility of withdrawal on lawyers’ professional 
obligations—arise when a lawyer’s withdrawal will harm her client. 
When a lawyer whose client pursues unjustifi ed claims cannot withdraw 
without prejudicing the client, she becomes caught between ordinary 
morality on the one hand and the professional ideology of adversary 
advocacy on the other: continuing in the representation requires her to 

* Indeed, the law’s primary engagement with the question when lawyers may withdraw 
from awkward representations does not concern cases in which continuing a representa-
tion is morally troublesome. Unsurprisingly, most cases in which lawyers seek to with-
draw from representing their clients involve prosaic diffi culties that do not implicate 
morality in any way. Instead, lawyers seek to withdraw because bad health interferes with 
their work. Or they seek to withdraw because of breakdowns in the lawyer-client relation 
in which clients refuse to pay the lawyers’ fees or lose confi dence in them. In these and 
related cases, withdrawal appears in the modality not of professional morality but rather 
of commercial reality: although lawyers are a profession, they are also a service industry 
in which questions of customer satisfaction arise. 

The greatest practical effect of the withdrawal rules is to serve as an interface between 
these modalities, to give the commercial realities of legal practice a professional gloss. 
This interface receives its most direct doctrinal expression in the interaction between Rule 
1.16(a)(1), which requires lawyers to withdraw when continuing in a representation is 
likely to result in the violation of the Model Rules and Rule 1.1, which requires lawyers 
to provide clients with competent representation and in this way makes the adequacy of 
legal services a matter of professional morality and not just customer satisfaction. To-
gether these rules require a lawyer to withdraw from a representation when an ordinary 
commercial dispute with a client becomes so serious as to make competent representation 
going forward impossible, even when the client is in the wrong. 

All of this emphasizes how little of the law’s attention is focused on cases in which law-
yers seek to withdraw from representing clients on moral grounds, and it therefore serves 
to suggest, even before the doctrinal argument commences, that withdrawal is not a prom-
ising starting place for a principled rebuttal of the claims that lawyers have professional 
obligations to lie and to cheat.
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lie and to cheat, but withdrawing violates the principles of lawyer loy-
alty and client control.

The ethics rules concerning prejudicial withdrawal must therefore 
strike a balance between ordinary morality and the adversary ideal. Per-
haps unsurprisingly, the withdrawal rules roughly reaffi rm the balance 
struck by the several rules discussed above, creating a nontrivial right of 
exit that is nevertheless not suffi ciently comprehensive to allow lawyers 
to avoid the lawyerly vices altogether. The possibility of withdrawal 
therefore does not fundamentally alter adversary advocates’ professional 
obligations but instead reinforces, at the point of exit, the regulatory 
scheme that governs ongoing relations.

This is illustrated, in the positive law, by Model Rule 1.16, which in-
corporates into the withdrawal regime the balance between partisanship 
and restraint that governs ongoing representations by making express 
reference to the rules that strike this balance. Most straightforwardly, 
Rule 1.16(a)(1) insists that a lawyer must withdraw, including when 
withdrawing prejudices her client, if continuing in a representation “will 
result in violation of the rules of professional conduct or other law.”162 
For example, a lawyer must withdraw, including prejudicially, if her cli-
ent insists on committing what the lawyer knows to be perjury, because 
continuing in the representation would violate Model Rule 3.3(a)(3), 
which forbids lawyers from offering evidence that they know to be 
false.163 Similarly, a lawyer must also withdraw, again even prejudicially, 
if her client insists on fi ling frivolous claims or making frivolous argu-
ments, because a lawyer who continued to represent a client in these 
circumstances would violate Model Rule 3.1164 and its cognates outside 
the law governing lawyers (including Rule 11 of the Federal Rules of 
Civil Procedure).*165

* This analysis unsurprisingly becomes more complicated in the case of lawyers who 
represent criminal defendants, because constitutional principles that guarantee those ac-
cused of crimes the right to a vigorous defense oppose withdrawal in some cases in which 
it would otherwise be allowed. This generates an interplay between constitutional law and 
legal ethics concerning withdrawal that parallels the interplay (discussed earlier in this 
chapter) between constitutional law and legal ethics within ongoing representations of 
criminal defendants. 

Thus it is not diffi cult to fi nd cases that raise the threshold of justifi cation that a lawyer 
must have for her belief that a client will commit perjury before ethics rules requiring 
withdrawal in the face of client perjury may take effect, for example by insisting that 
criminal defense counsel must have a “fi rm factual basis for believing” that perjury is in 
the offi ng and that “it will be a rare case in which this factual requirement is met.” Never-
theless, constitutional law recognizes that even a criminal defense lawyer may withdraw, 
and therefore accepts legal ethics rules that say that a lawyer must withdraw, when her 
client’s perjury is certain. 

Criminal defense counsel’s freedom to use withdrawal as a way to avoid asserting frivo-
lous claims is similarly reduced by constitutional concerns. For example, in Anders v.
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Additionally, a lawyer may withdraw (although she is not generally 
required to) when a client “persists in a course of action involving the 
lawyer’s services that the lawyer reasonably believes is criminal or fraud-
ulent,”166 or when a client “has used the lawyer’s services to perpetrate 
a crime or fraud,”167 even though continuing in the representation 
would not violate any ethics rule or other law.168 Just as the previously 
discussed provisions import principles that require candor and respect 
toward tribunals during ongoing representations into the law of with-
drawal, so these provisions import some of the principles that promote 
respect for third parties during ongoing representations into the law of 
withdrawal.

These rules identify several classes of cases in which lawyers may 
(and indeed sometimes must) withdraw from representations when con-
tinuing in the representations would involve them in adversarial excess. 
But because the relief that the rules offer closely tracks the relief offered 
by the constraints on adversary excess that the law governing lawyers 
anyway imposes within ongoing representations, these rules are best un-
derstood not as announcing new restrictions on adversary advocacy but 
rather as supporting the restrictions that are already familiar, by con-
structing an escape path for lawyers whose clients demand adversary 
excess. Were it not for the possibility of withdrawal, lawyers with such 
clients would be caught between the general commands of lawyer loy-
alty and client control and the more specifi c rules by which the law of 
lawyering limits these demands; withdrawal gives lawyers a way out of 
representations that exploit their loyalty in the specifi c ways that the 
Model Rules identify.

This is not, however, a general way out of all representations that im-
pose professional obligations to lie and to cheat. Indeed, the withdrawal 
rules could not possibly provide such general relief, because they track 
rules governing ongoing representations that themselves fail to under-
write any general release. The withdrawal rules merely expand the ways 
in which lawyers may respond to clients who demand adversary conduct 
that is excessive according to already established principles. They do 
not alter the underlying balance that the law governing lawyers strikes 

California the Constitution was interpreted to require that although a criminal defense 
lawyer may withdraw from a frivolous appeal, she must fi rst fi le a brief that reports “any-
thing in the record that might arguably support the appeal.” Failure to fi le such an Anders 
brief requires reversal even without a showing of prejudice. Nevertheless, even criminal 
defense lawyers may distance themselves from frivolous arguments as they may not from 
arguments that they merely think mistaken: the required brief must only identify the argu-
ments, it need not assert them, and it may even identify them as frivolous. The dissent in 
Anders was therefore mistaken when it argued that the majority would have lawyers vio-
late professional ethics by asserting frivolous claims.
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between ordinary morality and the adversary ideals of lawyer loyalty 
and client control, and they therefore do not expand the class of con-
duct that counts as adversary excess. Instead of domesticating adversary 
advocacy by asserting broad moral principles against adversary excess, 
the withdrawal rules discussed so far merely reprise the narrow and 
technical restrictions on adversary conduct that are already familiar.

The Model Rules, however, identify another, broader class of cases in 
which a lawyer may (even though she need not) prejudicially withdraw 
from representing a client even when continuing in the representation 
would not violate the law of lawyering or any other law, and even when 
the client has not implicated her in crime or fraud. Even when the tech-
nical requirements of the other withdrawal rules are not satisfi ed, a law-
yer may prejudicially withdraw from a representation when the “the 
client insists upon taking action that the lawyer considers repugnant or 
with which the lawyer has a fundamental disagreement.”169

This aspect of the withdrawal regime, which I shall call the repugnant-
client withdrawal rule, has no counterpart in the rules governing ongo-
ing representation. It is therefore important to ask how broadly the rule 
sweeps and, in particular, whether it sweeps broadly enough to allow 
lawyers systematically to avoid the professional duties to lie and to cheat 
that they would otherwise come under. Although the repugnant-client 
withdrawal rule seems promising in this respect—in particular because it 
seems to announce broad ethical standards rather than just adding tech-
nical rules—lawyers’ professional vices survive the rule. They survive 
because the right to withdraw from representing repugnant clients that 
the rule creates is not (nor on refl ection could it be) a general invitation 
to stop serving clients and instead begin judging them.*170

* Here it is worth noting, although I shall not rely on the point in my main argument, 
that even a much broader right to withdraw from representing distasteful clients would 
not entirely relieve lawyers of their professional duties to lie and to cheat. Especially 
where lawyers have already been implicated in their clients’ wrongs, the ordinary morality 
of truthfulness and fair play often requires the lawyers to do more than simply dissociate 
themselves from their clients. Even the prejudice that a lawyer’s withdrawal does to her 
client’s wrongful plans going forward may not be enough to undo the wrong that has al-
ready been done, and truthfulness and fair play may require a lawyer who has aided in her 
client’s wrongful conduct actively and not just passively to undermine the client’s wrongful 
future plans and, moreover, to force the client to make restitution for his past wrongs. 

But even where the law of lawyering permits lawyers prejudicially to withdraw, it does 
not, save perhaps in the narrow exceptions in which it permits noisy withdrawal, permit 
them to go this far. Thus Hazard and Hodes observe that “a lawyer may not sabotage a 
client’s lawful cause . . . because the lawyer considers the cause repugnant.” Moreover, the 
Model Rules themselves make this clear, reminding lawyers that they should comply with 
their obligations of confi dentiality when explaining their withdrawal, and insisting that 
even a lawyer who may prejudicially withdraw “shall take steps to the extent reasonably 
practicable to protect a client’s interests.” This idea also appears in the Restatement, 
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The repugnant-client withdrawal rule does, to be sure, allow lawyers 
prejudicially to withdraw from representing repugnant clients in sensa-
tional cases, and even (in such cases) to withdraw in order to save them-
selves from becoming implicated in purely moral wrongs, and not just 
in violations of the law governing lawyers or other law. A defense law-
yer who opposes the death penalty, for example, might be allowed to 
withdraw from representing a client who instructs her to argue that he 
should be executed.171 Similarly, a lawyer who has been hired to secure 
a broadcast license might be allowed to withdraw if the client subse-
quently discloses that he wishes to use the license to broadcast racist 
propaganda.172 In these cases, and in others like them, lawyers who 
continue to represent their clients must betray their most sacred and 
fundamental moral convictions. And in this narrow class of cases, the 
repugnant-client withdrawal rule relieves lawyers of the professional 
obligations to behave immorally that the core adversary principles of 
lawyer loyalty and client control would otherwise impose.

But in order to eliminate these professional obligations entirely, and 
thus to enable lawyers to avoid every professional duty to lie and to 
cheat, the rule would have to allow lawyers prejudicially to withdraw 
from representing clients in a much broader class of cases. Instead of al-
lowing withdrawal only in sensational cases, in which continuing in a 
representation affronts a lawyer’s most fundamental and sacred moral 
commitments, the repugnant-client withdrawal rule would have to allow 
lawyers to withdraw in banal cases, whenever they concluded that their 
clients’ claims should, on balance, fail. Any less general right of with-
drawal leaves lawyers sometimes obligated zealously to advance argu-
ments whose factual or legal predicates they regard as untrue and to 
promote outcomes that they regard as unfair. 

Some commentators have indeed proposed a broad view of the 
repugnant-client withdrawal rule, suggesting that the rule allows even 
prejudicial withdrawal whenever a client takes a position that violates 
public policy or opposes the common interest.173 But this broad view 
must be rejected in favor of a much narrower account of the scope of 

which requires a lawyer who withdraws to “take steps to the extent reasonably practica-
ble to protect the client’s interests,” and adds that repugnant-client withdrawal is not 
permitted when the harm withdrawal imposes on the client “signifi cantly exceeds” the 
harms that continuing in the representation imposes on the lawyer and others.

Accordingly, a lawyer who withdraws rather than aiding a client in pressing a repug-
nant claim must take steps to ensure that substitute counsel is secured quickly and that 
the change of lawyers harms the client’s prospects as little as possible. Ordinary morality 
would often require the lawyer to take much more dramatic steps not only to disassociate 
herself from wrongdoing in which she has become implicated, but also actively to thwart 
or to stop it.
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repugnant-client withdrawal. The narrower view distinguishes between 
lawyers’ sensational and banal moral objections to their clients’ conduct 
and, proceeding in the same spirit as the narrow, technical accounts of 
lawyers duties of truthfulness and fair play that I developed earlier, con-
cludes that the rule allows lawyers to withdraw only in the face of sen-
sational client immorality.174 The narrower view of the repugnant-client 
withdrawal rule should be preferred because it better refl ects the text of 
the rule, because it accords with the actual application of the rule to 
legal practice, and because it conforms (as the broader view of the rule 
does not) to the genetic structure of adversary advocacy (as refl ected in 
the other rules by which the positive law limits the lawyerly vices within 
ongoing representations).

The textual argument in favor of the narrow view of repugnant-client 
withdrawal is straightforward. The Model Rules provision limits with-
drawal to cases in which a lawyer considers her client’s actions repugnant 
or fi nds herself in fundamental disagreement with them.175 These are 
strong words: they probably apply only to ill-motivated and not just un-
reasonable client conduct, and they certainly do not apply merely because 
a lawyer concludes that her client ought, all-things-considered, to lose. 
Moreover, although other statements of the law governing lawyers, in-
cluding earlier versions of the Model Rules, employ slightly broader lan-
guage, even these do not allow a lawyer to withdraw simply because she 
concludes that her client has the weaker argument. The plain language of 
the repugnant-client withdrawal rule, especially in the version adopted 
by the Model Rules today but also in the most prominent alternative ver-
sions,176 therefore limits withdrawal much too narrowly to offer lawyers 
general relief from their professional duties to lie and to cheat.

Moreover, the practice of adversary lawyering and the cases that 
apply the repugnant-client withdrawal rule also adopt a narrow view of 
the rule’s limits, allowing withdrawal only in sensational and not in 
banal circumstances. There are literally no reported cases in which law-
yers are permitted prejudicially to withdraw under the repugnant-client 
withdrawal rules (or indeed on any grounds) simply because their cli-
ents take positions that the lawyers would decide against as judges or 
jurors. And there are cases, although only a few, in which courts deny 
withdrawal requests from lawyers in such circumstances and insist the 
lawyers continue zealously to represent clients whose claims they pri-
vately reject. The case-law therefore confi rms the textual reading of the 
repugnant-client withdrawal rule.

This is driven home most directly by cases in which lawyers con-
clude that their clients ought not to insist upon complete vindication of 
their positions but should instead abandon some of their contentions 
and accept a compromise resolution of the disputes in which they are 
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involved—that is, in criminal cases involving plea-bargaining and civil 
cases involving settlement. When clients whose lawyers take this view 
reject compromise and insist on advancing their unmodifi ed claims, 
lawyers sometimes seek to withdraw, citing personal beliefs in the re-
pugnance of their clients’ intransigence. They never succeed.

Thus courts have held, in the criminal context, that a lawyer who 
privately concludes that her client is guilty and therefore that his refusal 
to plea-bargain is repugnant may not withdraw for this reason.177 More-
over, this holding is not merely an artifact of the special protections that 
the Constitution provides criminal defendants. Instead, the rule carries 
over to the civil context as well, where courts have long insisted that 
“the duty of an attorney to carry out an agreement to defend a case is 
not discharged because his advice to compromise it is not taken.”178 
This has led them to conclude that a lawyer’s frustration that a client 
rejects a settlement she recommends is not an ethical basis for with-
drawal.179 Moreover, the principle of client control enshrined in Rule 
1.2 (including the Rule’s express insistence that clients make settlement 
decisions) reaffi rms that lawyers may not withdraw from representa-
tions on the ground that their clients’ refusals to accept fair or even 
generous settlements are repugnant.180 Indeed, courts have found that 
the principle that a lawyer may not withdraw because she regards her 
client’s refusal to settle as repugnant is so central to the Model Rules 
that it cannot be waived by prior agreement.181

These cases reveal that courts do not regard the repugnant-client with-
drawal rule as giving a lawyer general permission to abandon her clients 
whenever she banally disapproves of their actions but instead restrict the 
rule’s application to much narrower and more sensational circumstances. 
Indeed, some courts have interpreted repugnance so narrowly as to hold 
that it presents grounds for withdrawal only when a lawyer’s distaste for 
her client becomes so intense as to undermine the lawyer’s effectiveness 
as an advocate.182 In one case, a court denied a lawyer’s motion to with-
draw after a client in a child custody dispute demanded that she make 
unfounded and harassing complaints against the local commissioner of 
the department of human services and behaved toward her in an intimi-
dating, hostile, and bullying fashion. The court acknowledged that the 
lawyer strongly disapproved of her client’s conduct but concluded that 
the lawyer would be entitled to withdraw on this ground only if the dis-
pute with her client had “resulted in a breakdown in the attorney-client 
relationship of such magnitude as to jeopardize the defendant’s right to 
effective assistance of counsel.”183 The court determined that no such 
breakdown had occurred and therefore ordered the lawyer to continue 
in the representation.184 Other cases repeat this insistence that a client’s 
repugnance standing alone, and without any accompanying breakdown 

03Markovits_Ch02 44-78.indd   7603Markovits_Ch02 44-78.indd   76 7/31/08   9:55:19 AM7/31/08   9:55:19 AM



 THE LAWYERLY VICES 77

in the lawyer-client relationship, cannot justify withdrawal.185 These 
cases clearly emphasize that repugnant-client withdrawal is permitted 
only in sensational circumstances and not on the banal ground that a 
lawyer thinks her client has the worse of the argument and should lose.

Nor are these outcomes surprising—they simply follow through, in a 
broader context, the same need for an adversary system narrowly to 
limit repugnant-client withdrawal that courts have explicitly recognized 
in the special case of settlements. An expansive right of repugnant-client 
withdrawal, which allows a lawyer to withdraw whenever she becomes 
privately unpersuaded of her client’s case, is inconsistent with the deep 
structure of adversary advocacy. If a lawyer could prejudicially with-
draw following even banal disagreements with her clients, this would 
undermine the principles of lawyer loyalty and client control upon 
which the entire edifi ce of adversary advocacy is built. Lawyers would 
be freed from the duty to serve their clients and could instead impose 
their private judgments on clients by prejudicially withdrawing when 
they found a client’s claims unjustifi ed. And (as the opinions that insist 
on clients’ rights to reject even reasonable settlements emphasize) this 
would even threaten the background ideal of legal assertiveness. Clients 
who faced the threat of prejudicial withdrawal would lose effective con-
trol over the ends that their lawyers served and would instead be de-
prived of assistance in pursuing claims, including perfectly valid claims, 
that their lawyers privately rejected.

• • •

Although the law governing lawyers includes a host of secondary rules 
that constrain the lies that lawyers may tell and the ways in which they 
may cheat, the deeper principles of lawyer loyalty and client control 
bleed through these rules, so that lawyers remain professionally obli-
gated to lie and to cheat on behalf of their clients in spite of the 
constraints.

The contrast between the genetic structure of adversary advocacy 
and the ideal of truthfulness makes plain why adversary advocates 
must necessarily lie. The truthful person makes up her own mind about 
what to believe and opens her beliefs up to others, to engage and to 
share. As a person departs further from this ideal, and betrays her own 
beliefs or disguises her beliefs to confuse others, she becomes increas-
ingly involved in lying. Adversary advocates cannot, fi nally, avoid lying 
because the principles of lawyer loyalty and client control that consti-
tute the foundations of their professional role require them to betray 
and to disguise their beliefs, in order to mislead others as their clients 
command.186
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Similarly, the contrast between the genetic structure of adversary advo-
cacy and the ideal of fair play makes plain why adversary advocates must 
necessarily cheat. Fair play requires not only mechanically following the 
rules, but also pursuing the independently justifi ed substantive ends at 
which the rules aim. As a person departs from this ideal of fair play, and 
instead exploits the inevitable imperfections in a procedural system in 
order to thwart its substantive aims, she becomes increasingly involved in 
cheating. Adversary advocates cannot, fi nally, avoid cheating, because the 
principles of lawyer loyalty and client control that constitute the founda-
tions of their professional roles require them to manipulate the gaps that 
inevitably open up between playing by the rules and playing fair, in order 
to exploit others as their clients command.
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Chapter 3

THE SEEDS OF A LAWYERLY VIRTUE

This chapter completes the account of the professional obligations of 
adversary advocates that I have been developing by introducing the 
ideal of professional detachment as an organizing idea for these obliga-
tions. The chapter serves two purposes with respect to the overall argu-
ment of the book. The fi rst fl ows naturally from what has come before. 
The discussion of professional detachment returns the argument to the 
structural themes introduced in chapter 1, closing the circle around the 
more specialized rules discussed in chapter 2. This reinforces that law-
yers’ professional vices are not artifacts of any peculiar development of 
these specialized rules but are instead inscribed in the genetic structure 
of adversary advocacy. And in this way, the chapter completes the ac-
count of the lawyerly vices that will underwrite the effort, in Part II of 
the book, to elaborate the burden that lawyers’ professional obligations 
impose on their ethical lives. The chapter’s second purpose is more sur-
prising and also more hopeful. When lawyer loyalty and client control 
are viewed through the lens of professional detachment, the seeds of a 
distinctively lawyerly virtue appear. This virtue, which I call fi delity, will 
fi gure prominently in Part III, where I discuss the possibility that the life 
of the lawyer may be worthy of commitment in spite of its attendant 
vices, so that legal ethics might be brought to a happy conclusion.

Introducing Professional Detachment

The basic doctrine of professional detachment is straightforwardly stated 
and appears openly on the face of the ethics codes. The interpretation of 
the doctrine is more complicated, however, and I develop an unconven-
tional reconstruction of the ideal of professional detachment (indeed, 
the dual, or mirror image, of the more common view). This ideal cap-
tures the necessary connection between lawyer loyalty and client control 
on the one hand, and the lawyerly vices on the other.

The most prominent contemporary statement of lawyers’ professional 
detachment appears in Model Rule 1.2, which declares that “[a] law-
yer’s representation of a client . . . does not constitute an endorsement 
of the client’s political, economic, social or moral views or activities.”1 
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(One might add that a lawyer’s representation of a client does not con-
stitute an endorsement of the client’s factual or legal claims, either.) Nor 
is this principle of professional detachment special to the Model Rules. 
Instead, it also appears prominently elsewhere in the law of lawyering, 
for example in the ABA’s Formal Ethics Opinions,2 the Oaths of Admis-
sion to many State Bars,3 and in the more informal lore of the legal 
profession.4 Put simply, lawyers should not ordinarily be taken to en-
dorse either the claims that their professional activities assert or the 
causes that these activities promote.

Now the principle of professional detachment’s most practical pur-
pose, and the reason for which it is insisted on by the bar, is to protect 
lawyers from certain forms of legal responsibility that they might other-
wise bear for actions that they take in representing their clients. This 
aspect of professional detachment fi nds expressions in various doctrines 
outside the narrow confi nes of the ethics codes that, as I observed in an 
earlier discussion of legal assertiveness, protect lawyers from legal liabil-
ity for some (but not, of course all) actions undertaken in furtherance of 
representing their clients. These doctrines, recall, grant lawyers immu-
nity from tort liability for in-court statements (and often also for other 
statements made in connection with litigation) that would otherwise be 
defamatory,5 shield lawyers from tort liability for actions (for example, 
breaching a contract6) that their clients take on the basis of good faith 
legal advice,7 and exclude lawyers from various forms of statutory lia-
bility (for example, involving trademark and conspiracy) for their cli-
ents’ acts.8 Of course, the legal immunities that professional detachment 
secures for lawyers all have their limits. Most familiarly, a lawyer who 
knowingly aids clients in providing false information to others (and pos-
sibly even a lawyer who fails to correct client statements when she learns 
that they are false) may be liable for fraud.9 And other less familiar lim-
its on lawyers’ legal immunities also exist, for example, that a lawyer 
who agrees in anticipation of a crime to defend a person in case he is 
caught may be guilty of conspiracy.10 Neither the immunities nor their 
limits are surprising: without the immunities, lawyers could not func-
tion as adversaries at all; and without the limits, lawyers could under-
mine the adversary process whose value justifi es their partisanship.

Lawyers also (commonly) assert an additional claim of professional 
detachment. They say that their professional role insulates them not just 
from legal but also from moral responsibility for the things that they do 
for their clients. Lawyers acknowledge limits to their moral nonaccount-
ability, which again track the limits on partisan excess that the ethics 
codes impose. But lawyers insist that they are not morally accountable 
for their professional actions as long as they act within these limits, and 
it is common to hear lawyers, including through the organized bar, 
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object to “public criticism of [a] lawyer because he has undertaken the 
representation of causes in general disfavor.”11 Indeed, the principle that 
“lawyers should not be held accountable for their clients” has been 
called “the most basic proposition about [adversary] advocacy.”12 This 
moral application of professional detachment is more surprising than 
the legal one, and certainly less secure. The argument for moral nonac-
countability must translate the role understandings and subjective atti-
tudes that directly constitute lawyers’ professional detachment into 
propositions of generally applicable morality, and this movement of 
thought, although much attempted, has proved diffi cult to achieve.

Although both the legal and moral nonaccountability associated with 
lawyers’ professional detachment belong among the mainstays of legal 
ethics, I shall not for the moment pursue either.* I have instead intro-
duced professional detachment with a different, although complemen-
tary, purpose in mind, and with an eye more to the antecedents of 
professional detachment than to its consequences. This aspect of law-
yers’ professional detachment is much less remarked on than the alleged 
connection between detachment and nonaccountability, but it is no less 
important for going unnoticed.

In order for lawyers’ professional detachment to have any hope of 
underwriting their moral nonaccountability, and indeed in order for de-
tachment to be possible at all, professional detachment must be required 
of lawyers. If lawyers have a choice about how to stand with respect to 
their clients’ claims and causes, then detachment will be foreclosed in 
every case. Lawyers who may choose whether or not to adopt a de-
tached approach to particular representations cannot prevent decisions 
that are ostensibly about detachment from becoming, effectively, ex-
pressions of personal approval or disapproval of their client’s claims 
and causes. A lawyer who purports to exercise her right to detach from 
a client will unavoidably express her personal disapproval of the client’s 
case; and a lawyer who fails to exercise this right will unavoidably ex-
press her personal approval. Lawyers for whom professional detach-
ment is a choice cannot avoid becoming personally implicated, in one 
way or another, in every representation they take on.

The mandatory aspect of professional detachment—and its connec-
tion to the complex of principles that culminates in lawyers’ profes-
sional vices—is not generally made explicit in the ethics codes.†13 This 

* I discuss the argument about moral nonaccountability extensively in Part III.
† The old ABA Canons of Ethics provide the most important exception to this rule. 

Canon 5 expressly associated the “right of the lawyer to undertake the defense of a per-
son accused of crime regardless of his personal opinion as to the guilt of the accused” 
with the duty, “having undertaken such defense” to use “all fair and honorable means . . . 
to present every defense that the law of the land permits.”
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is probably because professional detachment runs so deep in the self-
understandings of an adversary legal profession that it is simply as-
sumed. But a lawyer’s obligation to remain professionally detached from 
her clients is insistently reasserted in the rare cases in which lawyers 
betray it. In these cases, lawyers who are overwhelmed by disapproval 
of their clients become unable to restrain their private views and, aban-
doning their professional obligations to advocate even for clients whose 
claims they regard as unjustifi ed, instead repudiate their client’s causes. 
Courts uniformly reassert the principle of professional detachment in 
such cases and, strikingly, insist that the breakdown of professional de-
tachment has deprived the client of an advocate altogether.

The cases in which lawyers abandon professional detachment dispro-
portionately involve lawyers appearing as defense counsel in criminal 
cases. (The natural explanation for this is that the degraded positions of 
criminal defendants, supported by other inequalities that commonly 
separate criminal defendants from their counsel, conspire to wear down 
lawyers’ professional ethics.) The decisions that insist on professional 
detachment in these cases therefore invoke constitutional ideas concern-
ing criminal procedure as well as ideas about the structure of adversary 
advocacy more generally. Nevertheless (as both the criminal cases them-
selves and a few, still rarer, civil analogs will show), the argument for 
demanding professional detachment—and insisting on the obligations 
to lie and to cheat that professional detachment necessarily involves—
does not depend on the peculiarities of the criminal defense context.

The typical case arises when a lawyer who concludes that her client is 
guilty refuses, on the basis of this personal judgment, to present a vigor-
ous defense and, moreover, instead undermines the client’s legal position. 
A lawyer might refuse to ask a jury to acquit his client,14 tell the jury in 
open court that he believes his client to be guilty,15 tell an appellate court 
that although his client claims that the evidence at trial was insuffi cient 
to support a conviction, he does not agree,16 or argue at sentencing that 
his client has a bad character and deserves a harsh punishment.17 The 
retreats from adversary advocacy in these and similar cases involve more 
than just refusing to employ the prohibited adversary excesses discussed 

A less important, because only partial, statement of the mandatory character of profes-
sional detachment survives to this day, in the rule that lawyers may not vouch for their 
clients in court—that they may not “assert personal knowledge of facts in issue . . . or 
state a personal opinion as to the justness of a cause, the credibility of a witness, the cul-
pability of a civil litigant, or the guilt or innocence of an accused.” A virtually identical 
command appears in the Model Code and in the Restatement.

Professional detachment is more familiar in the lore of the bar. MacMillan, for example, 
said not just that, “[i]n pleading a case, an advocate is not stating his own opinions” but 
added that “it is not part of his business and he has no right to do so.”
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in earlier chapters (for example, by refusing to proffer perjured testi-
mony18 or by refusing to assert frivolous defenses19), or even giving these 
prohibitions broader interpretations than the criminal context allows 
(for example by refusing to proffer a defendant’s testimony based on a 
mere belief, unsupported by any fi rm factual basis, that it is false20 or by 
refusing even to identify frivolous arguments for a court21). Rather, such 
cases involve a more fundamental rejection of the adversary process: 
they involve lawyers who abandon lawyer loyalty and client control and 
reject professional detachment in favor of its opposite. Far from setting 
aside their private views, these lawyers aggressively promote the out-
comes that they privately regard as accurate and just.

Courts that confront this style of lawyering uniformly reject it and 
reassert the ideal of professional detachment against lawyers who devi-
ate from it. Indeed, the courts reach this result through an argument 
that insistently places professional detachment at the very center of ad-
versary advocacy, so that the path to this conclusion is as important as 
the result itself. Thus the courts all agree that a criminal defendant has a 
right to a lawyer devoted “solely to the interests of his client,”22 who 
“set[s] forth all arguable issues”23 and who certainly does not “argue 
the case against his client.”24 They insist that this right requires lawyers 
to serve rather than to judge their clients—that the lawyer’s role does 
not “countenance disclosure to the Court of counsel’s private conjec-
tures about the guilt or innocence of his client” because “[i]t is the role 
of the judge or jury to determine the facts, not that of the attorney.”25

Moreover, the courts insist that a lawyer who abandons professional 
detachment and judges rather than serving her client commits more than 
an ordinary dereliction of duty. She does not just fail to work for her 
client as effectively as she ought but instead, by “adopt[ing] and act[ing] 
upon a belief that [her] client should be convicted,”26 she “essentially 
joins the prosecution’s efforts in obtaining a conviction”27 and therefore 
“suffers from an obvious confl ict of interest.”28 Indeed, it is so pro-
foundly improper for a lawyer to compromise a client’s case because her 
conscience demands it that this motive in itself renders otherwise unob-
jectionable conduct impermissible: In the words of one court, “the fail-
ure to argue [a] case before the jury, while ordinarily only a trial tactic 
not subject to review, manifestly enters the fi eld of incompetency when 
the reason assigned is the attorney’s conscience.”29 And fi nally, the law-
yer who abandons professional detachment and argues her conscience 
against her client thereby “fail[s] to function in any meaningful sense as 
the Government’s adversary,”30 so that her breach of professional de-
tachment does not just contravene the law governing lawyers,31 but also 
renders her performance constitutionally defective, even without the 
showing of prejudice that is usually required,32 by bringing her conduct 
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within the narrow range of cases in which a defendant suffers an “ac-
tual or constructive denial of assistance of counsel altogether.”33 Thus 
the courts have gone so far as to say that a loyal counsel (a counsel who 
remains professionally detached) is a “jurisdictional prerequisite” for a 
criminal trial.34 In other words, the courts in these cases treat a lawyer 
who abandons professional detachment and judges rather than advocat-
ing for her client as being no lawyer at all.

The constitutional dimension of these cases, and in particular the in-
sistence that defendants have an individual right to effective, and there-
fore detached, counsel obviously invokes the criminal context.* But 
although the consequences of fi nding an individual lawyer ineffective—
in particular the client’s (that is, the defendant’s) entitlement to a new 
trial—depend on principles of criminal procedure and constitutional 
law, the account of lawyers’ professional obligations that constitutes the 
core argument of the cases does not depend on any idiosyncratic fea-
tures of criminal law but instead applies, quite generally, to all areas of 
legal practice. And although lapses of professional detachment are rarer 
in civil than in criminal cases—perhaps, as I have suggested, because 
lawyers generally respect their civil clients more than their criminal ones 
and, therefore, fi nd the deference associated with professional detach-
ment easier to sustain—such lapses do occur and receive, fundamentally, 
the same criticism from the courts as arises in the criminal context. For 
example, courts, drawing a direct analogy to criminal cases in which 
lawyers attempt to force clients to accept plea agreements, have held 
that lawyers who doubt the merits of their clients’ civil cases may not 
impose their views by forcing resistant clients to accept settlements that 
the lawyers regard as reasonable.35 Indeed, courts have even carried the 
internal workings of the argument for professional detachment into civil 
cases, suggesting that a lawyer who promotes her private view of a cli-
ent’s case too aggressively develops a confl ict of interest with the cli-
ent.36 Like criminal lawyers, civil lawyers who allow private beliefs 
about their clients’ causes too great infl uence abandon the principles of 
lawyer loyalty and client control that their professional ethics require. 
And professional detachment is as essential to adversary advocacy in 
the civil context as in the criminal.

When it is seen in this light—operating not as a shield but as a 
sword—professional detachment is revealed to reprise at a structural 

* The distinctiveness of the criminal context should not be overstated, however. I argue 
in Part III that even if a civil litigant (unlike a criminal defendant) has no individual right 
to a loyal counsel who maintains professional detachment, the practice of civil adjudica-
tion owes its general authority to resolve disputes to lawyers who remain professionally 
detached.
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level the commitments of adversary advocacy that the argument has 
been elaborating in more particular detail. The principle of professional 
detachment requires lawyers to serve rather than to judge their clients. 
And although the precise boundaries of lawyer loyalty and client con-
trol, and of the associated duties to lie and to cheat, will of course vary 
with the positive law, professional detachment rules out eliminating 
(rather than just constraining) these professional duties, because that 
would require lawyers to judge rather than serve.

Moreover, this connection between professional detachment and the 
lawyerly vices may be spelled out in greater detail.* With respect to the 
duty to lie, the idea that lawyers serve rather than judge requires law-
yers to be more sympathetic to their clients’ claims and more skeptical 
of opposing claims than a dispassionate commitment to truth would 
allow. For example, professional detachment appears in the lawyer’s 
duty to present helpful evidence that the lawyer privately disbelieves 
and the duty to impeach damaging evidence that the lawyer privately 
considers persuasive.† Because “[i]t is the function of the trier of fact, 
not the advocate, to resolve the issue of reliability [of evidence],” law-
yers must, as Hazard and Hodes say, give their clients “the benefi t of 
the doubt”; any “more stringent rule [requiring greater candor] would 
have a chilling effect upon advocacy, and could make an advocate the 
guarantor of the actual truth or accuracy of matters presented on her 
side” rather than merely the client’s loyal servant.37

Similarly, the basic principle that lawyers serve rather than judge their 
clients also infl uences the law of lawyering outside the immediate con-
text of litigation, for example, by requiring lawyers to guard their cli-
ents’ privacy more closely than a dispassionate commitment to truth 
would allow, and this is again recognized in connection with the rules 
through which the positive law limits the duty of confi dentiality. A client 
must be able to take her lawyer into her confi dence without exposing 
herself to the view of the wider world, or even just of the authorities. 

* Here it is important that professional detachment applies, in its sword-like capacity, 
not just within ongoing representations, to prevent lawyers from working against their 
clients, but also at the points of entry and exit of the lawyer-client relation, to restrict 
lawyers’ freedom to get and keep only those clients whose claims they personally endorse. 
This application of professional detachment is illustrated in the discussion, in the last 
chapter, of appointment and withdrawal.

† Similarly, the theme that lawyers serve rather than judge appears in the rules that for-
bid lawyers from revealing weaknesses in their clients’ legal cases and, moreover, require 
lawyers to advance legal arguments that they privately think should lose. It is for courts 
rather than advocates to weigh up legal arguments, and a rule requiring lawyers to ad-
vance only arguments that they privately fi nd legally persuasive would again chill advo-
cacy and make lawyers into guarantors rather than just expositors of their clients’ legal 
positions.
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Otherwise, as one bar group has warned, lawyers, judging their clients, 
become “servants of the system rather than the bulwark between orga-
nized power and the individual.”38 In both respects, professional detach-
ment requires lawyers (in the words of one prominent commentator) to 
“be disingenuous,” that is, they must “make statements as well as argu-
ments which [they do] not believe in.”39

The idea that lawyers serve rather than judge clients also entrenches 
duties to cheat in lawyers’ professional ethics. Eliminating the profes-
sional obligation to cheat, by forbidding lawyers from exploiting the 
legal process to promote outcomes that they privately think unfair or 
incorrect, would require that lawyers calibrate their litigation strategies 
with an eye to increasing the likelihood that the right result will be 
reached. And this would again require lawyers, abandoning lawyer loy-
alty and client control, to judge rather than to serve their clients—to 
determine what justice commands and then to promote the just out-
come—which is precisely what no adversary legal ethics can require, or 
indeed even allow. The basic idea that neither side to a legal dispute is 
the other’s keeper—that it is for courts rather than lawyers to balance 
the competing claims in a legal dispute and that advocates must remain 
partisan and “use legal procedure for the fullest benefi t of the client’s 
cause”40—makes it intolerable for lawyers in any adversary system to 
refuse categorically to exploit any undeserved advantages that their cli-
ents enjoy.41 And, insofar as adversary advocates continue to exploit 
such advantages, they inevitably cheat.

Finally, the connection between professional detachment and the law-
yerly vices is illustrated by the contrast between the ethics regime that 
governs lawyers generally and the special rules that the ethics codes de-
velop to govern the conduct of criminal prosecutors, who are excluded 
from generally applicable principles of professional detachment and, 
concomitantly, forbidden to lie or to cheat. (This contrast also directly 
illustrates the qualitative difference between the secondary rules that 
merely constrain the vices required of ordinary lawyers and the more 
fundamental change, in primary rules, by which prosecutorial ethics 
eliminates these vices.)

Thus criminal prosecutors, as the ABA’s Standards for Criminal Justice 
emphasize, come under a general duty to engage their own judgments as 
ordinary lawyers may not, and this underwrites more particular affi rma-
tive duties of honesty and fair play that do not apply to ordinary law-
yers.42 Most fundamentally, unlike ordinary lawyers, who must advance 
nonfrivolous claims when this serves their clients, prosecutors must form 
their own views of the merits of cases. Prosecutors should not institute 
charges “in the absence of suffi cient admissible evidence to support a 
conviction”43 or bring “any charges greater in number or degree than 
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can reasonably be supported with evidence at trial or than are neces-
sary fairly to refl ect the gravity of the offense.”44 Indeed, prosecutors 
may “decline to prosecute, notwithstanding that suffi cient evidence 
may exist which would support a conviction,”45 including based on 
their private “reasonable doubts that the accused is in fact guilty.”46 
Moreover, this general duty has more particular effects. A prosecutor 
may not mischaracterize the truthfulness of others: she “should not use 
the power of cross-examination to discredit or undermine a witness if 
[she] knows the witness is testifying truthfully,” and she has only lim-
ited leeway to impeach even a witness whom she only believes to be 
truthful.47 And fi nally, where ordinary advocates must pursue their cli-
ents’ ends to the full limits of the law,48 prosecutors must abjure forms 
of advantage-taking that belong to the stock-in-trade of ordinary advo-
cates. For example, unlike ordinary adversary lawyers, a prosecutor 
must be proactively open about evidence: she “should not intentionally 
fail to make timely disclosure to the defense, at the earliest feasible op-
portunity [and quite apart from any discovery request], of the existence 
of all evidence or information which tends to negate the guilt of the ac-
cused or mitigate the offense charged or which would tend to reduce 
the punishment of the accused.”49 Prosecutors, in other words, must 
not lie or cheat.

These principles of prosecutorial ethics do not just moderate the ad-
versary principles that would otherwise apply under the Model Rules; 
they instead abandon the adversary ideal entirely, or at least revise it 
wholesale. Moreover, they do so specifi cally by rejecting professional 
detachment for prosecutors and therefore also the principles of lawyer 
loyalty and client control that give professional detachment its most im-
mediate expression. As the ethics codes acknowledge, “[t]he duty of the 
prosecutor is to seek justice, not merely to convict.”50 This is familiarly 
understood, from without legal ethics, as a concession to the constitu-
tional rights of criminal defendants (so that the limits on prosecutorial 
zeal appear as another expression of the ideals that give criminal de-
fense lawyers unusually broad duties of partisanship). But the distinc-
tive professional commitments of prosecutors may also be understood 
from within legal ethics, as refl ecting the fact that rather than represent-
ing an ordinary client before a neutral tribunal, the prosecutor repre-
sents one arm of the state before another. At least in principle,51 the 
state has no proper interest in victory for its own sake because it should 
never pursue injustice; and the state does not need a bulwark against 
authority because it is in authority. The prosecutor’s distinctive commit-
ments to truth and fairness therefore elaborate a role whose genetic 
structure departs from the structure of adversary advocacy. Because of 
the special nature of her client, the prosecutor must judge the cases that 
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she handles and allow the private judgments that she forms to guide her 
professional conduct.

• • •

Professional detachment, in its sword-like expression, requires ordinary 
lawyers (unlike prosecutors) to insulate the professional services that 
they provide their clients from their private judgments of the merits 
of their clients’ claims—that is, to serve their clients equally regardless of 
their private judgments and to promote even client causes that they pri-
vately believe should fail. It requires, in other words, that lawyers abide 
by the principles of lawyer loyalty and client control that I have said 
establish the center of adversary advocacy, and that they accept the pro-
fessional obligations to lie and to cheat that these principles engender. 
The cases that enforce the mandatory nature of lawyers’ professional 
detachment—commenting that a lawyer who abandons detachment to 
judge rather than to serve is no lawyer at all—therefore reveal that the 
professional obligations to lie and to cheat elaborated earlier are consti-
tutive of adversary advocacy. And fi nally, prosecutorial ethics, which 
simultaneously abandons professional detachment and eliminates the 
duties to lie and to cheat, further illustrates the organic connection be-
tween adversary advocacy and the lawyerly vices.*52

* The failed career of one proposal for reform is worth mentioning in this connection, 
because it illustrates adversary advocacy’s structural commitment to the lawyerly vices. In 
1975, Marvin Frankel proposed that the law governing lawyers be changed to impose on 
advocates a direct duty to pursue truth—the whole truth, as they judge it—and to place 
this duty above their duties to promote their clients’ interests. In introducing his sugges-
tion, Frankel claimed to wish merely to “modify (not abandon) the adversary ideal.” But 
in his more refl ective moments, Frankel acknowledged that his proposal might be incon-
sistent with “more fundamental ideals” that prefer “individual freedom and dignity above 
order and effi ciency in government,” and he added (more relevantly, given present con-
cerns) that his proposal “certainly stretch[ed] out of existing shape our conception of the 
advocate retained to be a partisan.” Frankel concluded by suggesting that if forced to 
choose between truth and these more basic ideals, he would sacrifi ce truth. Although he 
hoped that this would prove a false dilemma, which might be avoided, he did not explain 
why or describe how.

The subsequent history of Frankel’s proposal more nearly refl ects his fears than his 
hopes, and in doing so illustrates the structural (and hence ineliminable) connection be-
tween adversary advocacy and the lawyerly vices that I have made my theme. Although 
the proposal was discussed by scholars, it generally did not enter the positive law. More-
over the experience of the sole jurisdiction that adopted something like Frankel’s proposal 
revealed its structural incompatibility with the broader commitments of an adversary con-
ception of legal representation.

For roughly two decades, Rule 3.3(a)(5) of the New Jersey Rules of Professional Con-
duct departed from its analog in the Model Rules by requiring lawyers to not knowingly 

04Markovits_Ch03 79-100.indd   8804Markovits_Ch03 79-100.indd   88 7/31/08   9:56:03 AM7/31/08   9:56:03 AM



 THE SEEDS OF A LAWYERLY VIRTUE 89

The sword-like aspect of professional detachment therefore reprises 
the argument of chapter 2, although it sets aside the details that that 
argument emphasized and proceeds, instead, in broad strokes only. This 
approach has its drawbacks, of course. Even adversary advocates do 
not abandon their moral autonomy entirely, and, as Hazard and Hodes 
point out, they need not “slavishly engage in any immoral action that 
will benefi t a client so long as it is legal.”53 And the argument from 
professional detachment therefore cannot substitute for the earlier, 
more detailed account of the metes and bounds of lawyers’ professional 
obligations. But the sparer setting that professional detachment pro-
vides has advantages also. Most importantly, it emphasizes that law-
yers’ core professional obligations to lie and to cheat arise ineliminably 
out of the foundational commitments of adversary advocacy, so that 
“client objectives,” as Hazard himself admits, will inevitably “impose 
substantial constraints on a lawyer’s ethical autonomy.”54 These con-
straints include duties to promote a partisan view of fact and law in 
ways that deceive tribunals and to keep secrets in ways that promote 
false beliefs in third parties; and they include duties to exploit the legal 
process and the substantive law to gain benefi ts for clients who do not 
deserve them.

This direct emphasis on adversary advocacy’s structural core is im-
portant. The more detailed accounts of the lawyerly vices developed 

“fail to disclose to the tribunal a material fact with knowledge that the tribunal may tend 
to be misled by such failure.” Even this rule fails completely to undo adversary lawyers’ 
duty to lie, because it applies only to facts and not to law. Nevertheless, the rule does 
seem to aspire, within the realm of facts, to impose on lawyers an affi rmative duty to as-
sist courts in reaching the truth, as they see it.

The New Jersey rule was much criticized and little followed. Hazard and Hodes called 
it “a radical proposition indeed [that] begins to carry out a direct attack on the adversary 
system.” Another commentator observed that “the rule seems to confl ict with the basic 
premise that an advocate must present a client’s cause in its best light.” And the Chair of 
the New Jersey Supreme Court Disciplinary Review Board observed publicly that “I am 
satisfi ed, just from my knowledge of practice, that the rule is violated, grossly violated, by 
every lawyer who does trial work, because no lawyer can represent a client and comply 
with that rule.”

The New Jersey Supreme Court fi nally retreated from the rule, observing that “the very 
nature of the rule makes compliance diffi cult.” And although New Jersey law continues to 
cabin lawyers’ obligations, and indeed permissions, to lie more narrowly than do the 
Model Rules, and New Jersey courts have begun to show some inclination to enforce 
New Jersey’s higher standards, these practices self-consciously fall far short of imposing 
the generalized obligation of truthfulness (at least as to facts) that Frankel envisioned.

The Frankel proposal and New Jersey’s experience with it, right down through the his-
torical details, thus illustrate the organic connection between the adversary system’s basic 
commitment to a structural separation between advocate and tribunal on the one hand, 
and the lawyerly vices on the other.
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earlier are open to the objection that these vices may be eliminated by 
enhancing the secondary rules that already constrain them (for example, 
by narrowing to the duty to preserve client confi dences, expanding the 
prohibition on asserting frivolous arguments or claims, and so on). Al-
though these objections may be answered, as I hope that I have an-
swered them, they have a tendency to demand individual attention and 
may be endlessly multiplied, so that the answers are unlikely to satisfy a 
skeptic. The sparer argument concerning professional detachment, by 
contrast, can cut through such quibbles and make plain why the techni-
cal restrictions on adversary advocacy that I address in earlier chapters 
(and all others like them) cannot possibly eliminate adversary lawyers’ 
professional obligations to lie and to cheat. These obligations endure as 
long as lawyers must insulate their professional activities from their pri-
vate views of clients whom they serve rather than judge—that is, as long 
as legal practice retains the commitments to lawyer loyalty and client 
control, and to professional detachment, that are fundamental to the 
adversary system. Adversary advocacy does not require lawyers to dis-
play the sensational vices that its critics denounce, to be sure, but it 
steadfastly insists that lawyers display the more modest vices that I have 
elaborated.

A Lawyerly Virtue

Even as the turn to professional detachment reaffi rms (and entrenches) 
the connection between adversary advocacy and the lawyerly vices, it 
also initiates a more hopeful development in lawyers’ professional eth-
ics. Perhaps surprisingly, the principle of professional detachment—the 
requirement that adversary advocates withdraw from their own judg-
ments of their clients’ cases—may itself be recast as a characteristi-
cally lawyerly virtue, which I shall call fi delity.55 Fidelity is a complex 
virtue—quite different from loyalty simpliciter and its cognates and 
much more diffi cult to achieve. To understand both the distinctiveness 
and the diffi culty of fi delity, it will be useful to develop the contrast 
between fi delity and more conventional virtues that lawyers have 
sometimes been thought to display.

Fraternity and Friendship

The suggestion that adversary advocacy involves characteristic virtues 
has been made before. Most familiarly, lawyers have been said to dis-
play distinctive and appealing forms of fraternity56 or even friendship57 
toward their clients. But in spite of their prominence, ideals of fraternity 
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or friendship cannot give a substantively satisfactory account of the 
lawyerly virtues.

Some of the diffi culties that confront the suggestion that the lawyerly 
virtues are versions of fraternity or friendship are familiar. Indeed, even 
those who favor this suggestion acknowledge that the lawyerly virtues 
are at most like ordinary fraternity and friendship58—so that an account 
of the lawyerly virtues that departs from fraternity and friendship must 
travel some distance in order to produce a persuasive characterization of 
legal practice in which the likeness shines through obvious differences.

To begin with, the way in which lawyers associate themselves with 
their clients seems to depart radically from the virtues of fraternity and 
friendship, at least as these are commonly understood. Lawyers gener-
ally (and quite properly) insist on being paid for their services. But the 
demand for payment, as has been often remarked,59 corrodes fraternity 
and friendship in any ordinary sense. Even those who reject purely 
other-regarding accounts of these values (for example, the familiar view 
that fraternity is measured in self-sacrifi ce and friendship in affection) 
must acknowledge that genuine fraternity and friendship cannot be 
bought. Lawyers also generally (and again, properly) accept and retain 
clients quite apart from any personal conviction in the merits of the cli-
ents’ claims or the justice of the clients’ causes.* But fraternity and 
friendship, at least in their common incarnations, must be embarked on 
with much greater discernment than this, so that lawyers, as measured 
by ordinary understandings, choose the wrong compatriots and make 
the wrong friends. Even those who reject moralistic accounts of these 
virtues (for example, Aristotle’s view that true friends must be alike in 
virtue60) must recognize that the value of fraternity and friendship de-
pends on the value of their objects.

Moreover, even if an appealing account of lawyerly fraternity or 
friendship could be constructed to overcome these familiar diffi culties, it 
would face a still greater (if less familiar) obstacle. There is another im-
portant respect in which the attitudes associated with fraternity and 
friendship are fundamentally opposed to the lawyer’s attitude toward her 
clients. The compatriot or friend characteristically serves the object of 
her affection on her own terms—she promotes his good as she sees it, 
and although she may respect his contrary views, and even adjust her 
behavior in light of this respect, she never completely defers to him.† In 

* Of course, this does not entail that it is proper for lawyers to accept clients based nar-
rowly on the clients’ ability to pay fees, or for the legal profession to be structured around 
this method of allocating legal services.

† The true patriot, for example, does not endorse her country right or wrong but in-
stead serves her country by insisting that it improve; and the true friend insists that her 
wayward comrade mend his ways.
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this way, the compatriot or friend throws her entire self—including all 
her judgments and ambitions—into her relations. The lawyer, by con-
trast, must display precisely the deference to her client’s purposes and 
objectives that the compatriot and friend reject.61 Indeed, this deference—
this refusal to apply personal judgments of a client’s case—reprises the 
ideal of professional detachment (acting as a sword and not just as a 
shield) that, I have argued, organizes lawyers’ professional ethics. Law-
yers are therefore, in an important respect, the polar opposites of compa-
triots or friends. Rather than throwing themselves into the lawyer-client 
relation, lawyers withdraw important parts of themselves from it.

Fidelity

Although lawyers are like compatriots and friends in that they prefer 
their clients over others, the internal dynamics of lawyers’ commitments 
to their clients differ from, and in important ways almost exactly op-
pose, the dynamics that drive true fraternity and friendship. Lawyers 
may look to their private interests in entering the lawyer-client relation 
(and even in negotiating its interstices62) in ways in which compatriots 
and friends may not; and lawyers must repress their private views 
of what is right for their clients in ways in which compatriots and 
friends should not. It is diffi cult to conceive how an account of lawyerly 
virtue that analogizes lawyer’s attitudes toward clients (including the 
lawyerly version of loyalty) to fraternity or friendship could bridge these 
differences.

The root of the diffi culty with the idea that lawyers are like compatri-
ots or friends may be identifi ed by returning to the basic structure of 
lawyers’ professional ethics. These metaphors treat lawyer loyalty as an 
application of ordinary ideas of loyalty. But the basic principles of legal 
ethics are, as I have said repeatedly, lawyer loyalty plus client control, 
and the version of loyalty that lawyers display must be understood in 
light of the principle of client control. Moreover, the discussion of profes-
sional detachment elaborates just how client control intervenes to give 
the lawyer’s loyalty to her client a distinctive character that the ordinary 
loyalty associated with fraternity or friendship does not share. In particu-
lar, lawyers must not just prefer their clients’ interests over the interests of 
others but also prefer their clients’ points of view—that is, beliefs about 
what is true and fair*—over other points of view, including especially 
their own. I call this attitude fi delity, in order to capture that it involves 
not just a concern for clients’ ends but also, and indeed predominantly, a 

* Here note that the principle of legal assertiveness gives clients substantial leeway in 
forming and pursuing these beliefs.
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concern for deference and accuracy in identifying and representing cli-
ents’ conceptions of what these ends are. As the arguments to come will 
reveal, the features that make fi delity distinctive account for a substantial 
part of fi delity’s appeal, which makes the distinctiveness of fi delity essen-
tial to the more hopeful strands of lawyers’ professional ethics.

The diffi culty of fi delity, and also its virtue, may be appreciated by tak-
ing the argument in an unexpected direction, to develop an unlikely anal-
ogy between lawyers on the one hand and, on the other hand, poets. 
Although this comparison between lawyers and poets may seem strange 
and even misplaced,63 it is in fact a species of the familiar analogy, most 
famously developed by Plato in Book IV of The Republic, between the 
state and the soul.64 The analogy attempts to cast the lawyer’s role in po-
litical life in the same mold as the poet’s role in spiritual life. I take up the 
distinctively political side of the analogy, to display in detail the service 
that lawyerly fi delity provides political life, in chapter 8. The remainder 
of this chapter is more suggestive than systematic and deploys the anal-
ogy to poets in the service of elaborating on the nature of fi delity.

John Keats’s ideas about the nature of poetic sensibility, specifi cally 
his idea of negative capability,65 provide the starting point for this dis-
cussion of lawyerly fi delity. Keats proposed that the poet’s negative ca-
pability provides a distinctive service to both the poet’s subject and his 
audience. Each of these two elements of poetic negative capability has 
an analog in the professional life of the adversary advocate, and these 
analogs together elaborate characteristically lawyerly fi delity.

Begin with the service that the poet provides his subject. Keats argued 
that the negatively capable poet is unusually able to efface himself, main-
taining “no identity” of his own, and (through this self-effacement) to 
work continually as a medium, “fi lling some other body—The Sun, the 
Moon, the Sea . . .”66 and rendering this ordinarily mute body articulate. 
The lawyer is similarly required, by the sword-like component of profes-
sional detachment, to efface herself, or at least her personal beliefs about 
the claims and causes that she argues. And through this self-effacement, 
the lawyer becomes able to work continually as a mouthpiece for her 
client. Just as the self-effacing poet enables his otherwise insensible sub-
jects to come alive through him, so also the lawyer enables her other-
wise inarticulate clients to speak through her.

The analogy to poets therefore casts the deference that lawyers show 
their clients as an unusually selfl ess (in the literal sense) kind of empa-
thy.* Ordinary good people acting in ordinary circumstances adopt the 
fi rst-personal moral ambition to form their own opinions about the 

* Such empathy should not be confused with warmer self-sacrifi cing virtues such as generos-
ity, which is why it is not undermined by the fact that lawyers are paid and, indeed, for hire.
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world that they confront and to express themselves in the service of 
these opinions. But the good lawyer, acting in her professional capacity, 
adopts the fi rst-personal moral ambition to take her client’s part and, 
steadfastly suppressing her own ego, to speak her client’s mind. The 
good lawyer aims to address the world, negatively capably, through her 
client’s eyes.

Next, consider the service that the poet provides his broader audi-
ence. Although the poet can see through his subject, he does not see 
only through his subject or become his subject’s exclusive property. In-
stead, the negatively capable poet can occupy multiple points of view 
simultaneously and therefore has a capacity “of being in uncertainties, 
Mysteries, doubts, without any irritable reaching after fact & reason,” 
a capacity of “remaining content with half knowledge”67 that allows 
insight, however uncertain, to which brighter but more uniform light of 
their more positive capabilities leaves ordinary people blind. The law-
yer, once again, has similar capacities. She is, as Hazard and Hodes ob-
serve, “trained in disbelief, or at least unbelief or suspended belief, and 
[is] required to act in that frame of mind in many of [her] professional 
duties,” so that she “is not supposed to ‘know’ whether [her] client is 
guilty in a criminal case, or whether he is entitled to prevail in a civil 
case.”68 And the lawyer is therefore able to sustain all sides of an argu-
ment, to equivocate without any irritable reaching after a conclusion, to 
remain content with persuasion rather than proof. The good lawyer fol-
lows Keats’s dictum “to make up one’s mind about nothing—to let the 
mind be a thoroughfare for all thoughts. Not a select party.”69 This al-
lows “the arguments of counsel to hold [a] case, as it were, in suspen-
sion between two opposing interpretations of it.”70 And because she can 
do this, the lawyer sees more clearly and widely than ordinary people 
see and can sustain resolutions to disputes that remain closed off from 
those who insist, passionately, on substantive justice or right.71

The analogy to poets therefore casts lawyerly fi delity, and in particular 
the suppression of lawyers’ personal convictions that fi delity demands, as 
a characteristically lawyerly version of the procedural virtues. Ordinary 
good people acting in ordinary circumstances aspire, once they have 
heard all sides to a question, to make up their minds and promote the all-
things-considered judgments that they have reached. But the good lawyer, 
acting in her professional capacity, employs a distinctive subtlety of mind 
and an unusual practical imagination to construct compatible possibili-
ties where others see contradictory certainties, to distract attention away 
from the deepest confl icts, to redirect energies toward shallower matters, 
and in this way to achieve an accommodation among otherwise incom-
patible positions. Negatively capable lawyers cultivate, as Kronman has 
observed, a distinctive blend of sympathy and detachment, which renders 
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them distinctively capable of containing, and even resolving, recalcitrant 
disputes.72

Fidelity, moreover, is not merely a theoretical curiosity. Instead, fi del-
ity and negative capability join the ideals of lawyer loyalty, client con-
trol, and professional detachment in providing organizing principles for 
the doctrinal structure of the law governing lawyers. Most importantly, 
ideals of fi delity and negative capability can help to explain not just the 
partisan deference that that the positive law permits lawyers to display 
toward their clients but also the limits of their partisanship. Lawyerly 
fi delity is not a veiled invitation to completely unconstrained adversary 
zeal, but instead contains an implicit instruction to avoid such behav-
iors as would undermine negative capability itself. Most generally, fi del-
ity and negative capability condemn forms of lying that help clients to 
misrepresent rather than to express themselves and forms of cheating 
that close off rather than open up the judicial process.

Moreover, this general principle may be given more fi ne-grained ap-
plications, so that fi delity and negatively capability can explain the bal-
ance between partisanship and its limits that the positive law imposes at 
a greater level of doctrinal particularity. The rules surrounding the duty 
to keep client confi dences present a prominent case study,*73 because 
both the duty of confi dentiality and its limits may be explained in some 
detail in terms of fi delity and negative capability. The basic connection 
between fi delity and the underlying duty of confi dentiality is clear 
enough: insofar as a lawyer is only negatively capable, client-lawyer 
communications are like purely internal refl ection by the client (there 
being no other independent ego involved), so that the lawyer has no 
standing as an independent agent and therefore no right to reveal her 
client’s confi dences.†74

* Negative capability also helps to explain other limits on lawyers’ partisanship. For 
example, the turn to negative capability helps explain why lawyers must reveal adverse 
legal authority to a court, but need not (and often may not) reveal adverse facts. This 
asymmetry is traditionally explained by saying that “revealing adverse precedent or other 
authority does not greatly damage the client-lawyer relationship, because the law does not 
‘belong’ to the client in the same way that factual information does,” but this claim (at 
least in its bare form) is conclusory. The ideal of negative capability makes it possible to 
replace the quotation marks around “belong” and to make the point theoretically precise: 
The negatively capable lawyer articulates her client’s point of view, and although revealing 
adverse facts obstructs this process, revealing adverse law does not, because the law is not 
part of the client’s point of view.

Similarly, the turn to negative capability helps to explain the law’s prohibitions on fi ling 
frivolous claims—which prevent lawyers from helping clients who have nothing to say on 
their own behalves but aim merely to silence others.

† The same idea also helps to explain the attorney-client privilege, because it suggests that, 
as the lawyer has no independent practical capacities in respect of client communications,
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Moreover, the idea of negative capability also helps to organize the 
exceptions to the duty of confi dentiality that the law recognizes, such as 
the rules that the duty to keep client confi dences runs out when clients 
use lawyers to perpetrate frauds and that lawyers may reveal such frauds 
as their services have (unwittingly) promoted.75 If the duty of confi denti-
ality is an expression of lawyers’ negative capability, it should no longer 
apply insofar as lawyers are transformed from negatively capable expo-
nents of client positions into positively capable coconspirators who em-
ploy their own reputations to assist clients in saying what the clients 
could not, no matter how articulate they were, say as persuasively them-
selves.*76 This approach, by picking out as special cases in which the 
lawyer’s personal credibility has been used by the client, also resolves the 
puzzle why not every assistance a lawyer gives to a fraudulent client (for 
example, by successfully defending a client against a meritorious claim 
of fraud or even just by relieving the client of some other burden that 
enables her more effectively to defend herself) involves the lawyer in the 
client’s fraud in a way that triggers the exception to confi dentiality. By 

the state ought not to be able to compel revelations of things that the client has told his 
lawyer without going through the client.

This approach accounts for the otherwise surprising fact that the attorney-client privi-
lege can be exercised to block attorney testimony with respect to communications whose 
content the client himself may be forced to reveal, for example, in a civil suit in which he 
may be deposed.

Insofar as communications between negatively capable lawyers and their clients are like 
the clients’ own internal deliberations, the lawyers have no independent agency with re-
spect to the communications, so that efforts to make their content public must work di-
rectly on the clients’ wills.

Finally, the account explains why although the privilege generally does not extend to 
prevent the lawyer from revealing facts that she knows apart from privileged communica-
tions, it does so extend in criminal contexts when the client could refuse to reveal these 
facts by citing his Fifth Amendment privilege against self-incrimination. Once again, a 
negatively capable lawyer should not be a window into her client’s affairs for the benefi t 
of prying eyes, and certainly cannot be made to speak where her client would be silent.

* Another example, which proceeds by direct analogy to the explanation of the rule 
against promoting client fraud, is the rule, adopted in some jurisdictions, that lawyers 
may allow witnesses whose testimony they know to be false to proceed in narrative form 
(without the direction of questions from the lawyer). Whereas lawyers who direct wit-
nesses inevitably lend their personal credibility to the witnesses’ testimony and therefore 
may not elicit responses that they know to be false, a narrative presentation by a witness 
does not implicate the lawyer’s positive capacities, and therefore does not trigger any du-
ties affi rmatively to tell the truth. (Note that this is a controversial rule and that only a 
minority of states allow narrative testimony when clients insist on giving evidence their 
lawyers know to be false. The majority view (adopted in the Model Rules, but made 
“subordinate” to State law) is that the narrative approach does not satisfy the duty of 
candor before the tribunal. A further minority of states forbids the narrative approach on 
the ground that it impermissibly discloses client perjury.)
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contrast, more traditional approaches to the duty of confi dentiality—
which assess the duty according to its contribution to the accuracy and 
fairness of the legal process and therefore suggest that confi dentiality’s 
contours should be fi xed however would best promote these values77—
are less successful in this respect, because they depend on systematic evi-
dence about the causal impact of confi dentiality on the effectiveness of 
client fraud which cannot be had and would anyway be unlikely to line 
up with any clean doctrinal categories. (Indeed, even the background 
emphasis on participating in client fraud at the expense of other forms 
of conduct that contribute to inaccurate and unjust adjudication lacks 
empirical support.)

Nor are these the only areas of the law of lawyering that may be in-
terpreted as expressions of lawyerly fi delity. And although it is not my 
purpose here to reconstruct all of the law governing lawyers in terms of 
fi delity, a brief mention of three representative examples from legal eth-
ics more broadly will help to make the narrower use to which I put fi -
delity more compelling.

First, the ideal of lawyerly fi delity can explain the confl icts rule that 
lawyers may not represent clients that have adverse positions in the 
same litigated matter and that this confl ict is nonconsentable.78 The rea-
son for the rule, and especially for its otherwise mysterious mandatory 
character, is that even if a lawyer might balance the interests of compet-
ing clients in a way that is fair to both, it is impossible to serve as a 
negatively capable mouthpiece for two incompatible positions at once. 
To do so would require a lawyer, as Lon Fuller observed, to “permit 
himself to be moved by a sympathetic identifi cation suffi ciently intense 
to draw from his mind all that it is capable of giving—in analysis, pa-
tience and creative power” in two inconsistent directions at once.79 And 
that is too much to ask of anyone.80 Second, the idea that lawyers are 
negatively capable explains the rule that a lawyer may not represent a 
client in a case in which she will be a necessary witness.81 This rule is 
commonly defended by saying simply that “the two roles of lawyer and 
witness are incompatible,”82 but that explanation merely repeats the 
rule, because it does not say why the two roles confl ict so strongly. The 
answer is that whereas lawyers are negatively capable, witnesses are 
positively capable, so that the witness role requires precisely what the 
lawyer role forbids, namely that a person form and report her own 
characterizations of the events she testifi es about.*83 And third, negative 

* Similar refl ections explain the related rule that a lawyer may not express her personal 
opinions about a client’s cause and in particular may not vouch for her client. Although this 
is an old rule (which already appears as Rule 5 in the 1887 Alabama Code of Ethics, the 
fi rst U.S. ethics code), it receives a skeptical reception from theoretical legal ethics—Hazard
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capability explains why it is so diffi cult for a lawyer to bring a retalia-
tory discharge claim against a client who fi res her for doing her duty as 
an offi cer of the court, for example for revealing a client fraud where 
the ethics rules require her to do so.84 Even if the lawyer is all-things-
considered justifi ed in her actions—even if she is right to reveal the 
fraud—she nevertheless violates fi delity when she does so. A lawyer who 
reveals a fraud that her client would conceal necessarily speaks on her 
own behalf. And even if she is all-things-considered right to do so, this 
assertion of self renders the lawyer unsuitable to her client, thereby jus-
tifying her discharge.

This list of examples is obviously incomplete, and the discussion of 
each example obviously foreshortened. But the three examples—which 
involve the formation, conduct, and dissolution of the lawyer-client 
relation—nevertheless help to illustrate the breadth of the explanatory 
power that fi delity and negative capability possess in legal ethics.

• • •

Of course, to assert the importance of lawyerly fi delity is not yet to 
demonstrate it; and the necessary arguments must abide Part III of 
the book. This fi rst part has been devoted more to description than to 
evaluation—that is, to developing a detailed characterization of the con-
tent of lawyers’ professional obligations. It is important, in this connec-
tion, to remember that in spite of the positive prospects opened up by 
unorthodox ideas concerning fi delity, lawyers’ professional ethics are 
more conventionally, and more immediately, dominated by broad and 
organic duties to lie and to cheat. And although secondary rules may 
(and indeed do in the positive law) constrain adversary excess to elimi-
nate the most extravagant expressions of these lawyerly vices, even the 
more banal vices that lawyers necessarily display place adversary advo-
cates in an ethically uncomfortable position. As the Model Rules admit, 
the adversary lawyer faces a tension between her professional obliga-
tions and her “interest in remaining an upright person.”85

The Rules go on to say that “The Rules of Professional Conduct pre-
scribe terms for resolving such confl icts.”86 But although this may be 
true as a matter of law, it cannot be true (at least it cannot be straight-
forwardly true) as a matter of ethics, because the lawyer’s ethical sense 

and Hodes, for example, say that it “is troublesome precisely because it protects less sub-
stantial interests and is not vital to the protection of the system itself.” And even the rule’s 
defenders say little more in its favor than that it keeps lawyers from becoming too client-
centered. The current argument, by contrast, puts the rule on a fi rmer footing. The lawyer 
who expresses personal opinions about her client’s cause becomes positively and not just 
negatively capable, and this offends against the organizing ideal of the lawyer’s role.
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of what it is to be an upright person cannot be stipulatively changed, 
even by the ABA. Moreover, the tension between a lawyer’s professional 
obligations and her personal ethics also cannot be resolved by the sug-
gestion, which dominates legal ethics and again appears in the Model 
Rules, that the adversary system in which the lawyer participates allows 
her to “be a zealous advocate on behalf of a client and at the same time 
assume that justice is being done.”87 Even if the adversary system de-
fense can be established, so that the partiality that lawyers are charged 
with displaying is revealed to be a mere illusion, brought on by taking 
too narrow a view of the lawyers’ activities,88 this will not refute the 
separate charge that lawyers are vicious. The adversary system defense 
merely casts the lawyerly vices as necessary evils. But lawyers have good 
reason, as the remark in the Model Rules about “remaining an upright 
person” implicitly acknowledges, to want to understand themselves as 
not evil at all.

This rough intuition may be given a more careful philosophical de-
velopment, moreover, which explains what it is like—what it is like 
ethically—to practice law subject to the professional obligations to lie 
and to cheat that the argument so far has identifi ed. Part II is devoted 
to elaborating the ethical burdens associated with living subject to the 
professional vices that have dominated Part I, in order to complete the 
backdrop against which any more hopeful arguments that appear in 
Part III must proceed.
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Chapter 4

INTRODUCING INTEGRITY

Part I elaborated the lawyerly vices. It identifi ed the professional obli-
gations to lie and to cheat that are inscribed in the law of lawyering as 
it stands in the United States today, even in the face of the many ways in 
which the law reigns in adversary excesses. Moreover, Part I argued that 
these professional obligations are not just idiosyncrasies of some pecu-
liar or extreme doctrinal development in the positive law but are instead 
immanent in the fundamental structure and everyday practice of adver-
sary advocacy, tout court.

These professional obligations of adversary advocates constitute an 
ethical burden, which makes it doubtful whether a professional life that 
includes embracing the lawyerly vices and accepting this burden can 
nevertheless be worthy of commitment. The second part of the book 
explains the nature of the ethical burden imposed on lawyers by their 
professional vices. The main idea of Part II is that only an argument 
that addresses the lawyerly vices directly can relieve the ethical burden 
that they impose and so bring lawyers’ professional ethics to a happy 
conclusion. A subsidiary idea, through which this chapter introduces 
the main idea, is that the form of argument that dominates traditional 
defenses of lawyers’ professional ethics cannot satisfy this criterion. 
Part II therefore establishes the need for the unconventional approach 
to legal ethics whose possibilities, both in principle and in practice, I 
examine in Part III.

The Adversary System Excuse

The dominant argument in legal ethics—especially among defenders of 
the legal profession but also, serving as a lightning-rod, among the 
profession’s detractors—is the adversary system excuse. According to 
this argument, the common perception that lawyers come under profes-
sional obligations to do things that ordinary morality condemns is an 
illusion only, brought on by viewing adversary advocacy through too 
narrow a lens. A broader view reveals that locally partial lawyers play 
an essential part in an impartially justifi ed moral division of labor, under 
which competition among partisan advocates concerned primarily for 
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their clients produces, on balance, the best justice for all. Consequently, 
as the ABA announces in the Preamble to its Model Rules, “when an 
opposing party is well represented, a lawyer can be a zealous advocate 
on behalf of a client and at the same time assume that justice is being 
done.”1 The life of the lawyer is worthy of commitment, according to 
the adversary system excuse, simply in virtue of its place, within this 
division of labor, in the overall administration of justice.

In its standard application—that is, in the version associated with 
traditional conceptions of the lawyer’s professional role—the adversary 
system excuse claims straightforwardly to underwrite a dramatic divi-
sion of labor, in which lawyers’ partisan commitments to their clients 
overwhelm their professional lives, arising regardless of their clients’ 
ends and subject to only the thinnest and most formal constraint that 
they may not actually act illegally on their clients’ behalves. This view 
was for a long time the conventional wisdom about lawyers’ profes-
sional ethics: Hazard and Hodes, for example, simply assert that “law-
yers administer justice in the broadest sense when they make available 
to all citizens whatever the law allows, without subjecting the law or 
their clients’ objectives to any kind of ‘moral fi lter’ of their own de-
sign.”2 In fact, however, the details of the adversary system excuse are 
considerably more diffi cult to bring to a satisfactory conclusion than the 
conventional wisdom acknowledges.

To begin with, the factual predicates of the standard application of 
the adversary system excuse do not generally obtain. Even in an ideal 
legal system, in which the underlying substantive laws are just and 
access to legal services is fairly distributed, it remains uncertain pre-
cisely how much partisanship in fact best serves impartial justice in 
aggregate—and it seems sure that a lawyer whose aggressive partisan-
ship was on the verge of successfully subverting justice would be required 
by impartiality to step back in ways that neither the bar’s traditional 
self-conception nor its rules contemplate.3 Furthermore, the applica-
tion of the adversary system excuse to defend aggressive partisanship 
becomes more dubious still in nonideal legal systems (and therefore in 
every actual legal system), in which substantive laws are not perfectly 
just and legal services are not perfectly fairly distributed. As even the 
Model Rules acknowledge (recall their stipulation that the opposing 
party be “well represented”),4 when adversary lawyers are more avail-
able to some persons than to others, for example, it becomes quite 
incredible that aggressively partisan advocacy will best serve justice 
for all, even only on balance.5 The conclusions of the adversary sys-
tem excuse—the precise forms of partisan lawyering that it actually 
excuses—must be adjusted and most likely narrowed to refl ect these 
and related complications.
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Moreover, the theoretical predicates of the adversary system excuse’s 
standard application also stand on shaky ground. The aggregative con-
ception of fairness on which the simplest versions of this argument rely 
faces challenges from competitor conceptions, associated with rights-
based moral theories, that apply the demands of fairness separately to 
every relation between persons. The partisanship that adversary advo-
cates display often harms third parties in ways that engage such rights-
based considerations. (Lawyers may, for example, discredit truthful wit-
nesses who have a moral right to be believed or interpose technical 
defenses to deny compensation to persons who have a moral right to 
receive it.) These rights violations cannot, as the standard application 
of the adversary system excuse would have it, be simply offset by bene-
fi ts that arise elsewhere in the adversary administration of justice. And 
accordingly, even where the benefi ts of partisan lawyering are real and 
secure, they cannot relieve the lawyer of her obligations to the particu-
lar persons whom she wrongs. The adversary system excuse must there-
fore also be adjusted to refl ect the constraints imposed by rights, once 
again most likely in ways that narrow the partisanship that it ultimately 
sustains.6

Critics of excessive partisanship have been pressing these and related 
arguments with growing confi dence against a tradition of legal ethics 
that, although once satisfi ed that the simplistic account of the adversary 
system excuse can justify aggressive partisanship, has been increasingly 
in retreat. The positive law has taken notice, moreover. It has tightened 
the web of secondary rules through which it generally reins in lawyers’ 
partisan excesses, for example to narrow the scope of the duty of confi -
dentiality.7 And it has made more narrowly tailored adjustments to the 
adversary process, for example to protect certain particularly vulnerable 
witnesses from ordinarily permitted forms of cross-examination, in 
areas where underlying inequalities render the standard division of labor 
that the adversary system excuse recommends locally unfair.8

These complications have engendered a lively debate—which domi-
nates contemporary legal ethics—between defenders and critics of the 
standard application of the adversary system excuse and standard con-
ception of aggressively partisan lawyering. But in spite of the debate’s 
liveliness, it remains fi rmly contained within the paradigm established by 
the adversary system excuse at its inception, as defenders and critics of 
aggressively adversary advocacy argue about how properly to elaborate 
that argument and, consequently, about how much partisanship the ad-
versary system excuse, taken in its best light, fi nally excuses. This shared 
commitment to the basic structure of the adversary system excuse entails 
that, whatever their intramural disagreements, the several views that to-
gether dominate legal ethics today all converge on two important points.
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First, although defenders and critics of the standard conception of 
legal ethics disagree about the metes and bounds of lawyers’ justifi ed 
partisanship, even critics who propose a substantial retreat from the 
tradition of aggressive partisanship generally accept (at least their posi-
tions entail9) that some version of adversary advocacy is justifi ed and 
should be retained.* Although the precise limits of the partiality re-
quired by the lawyer’s adversary role may be open to question and will 
surely vary as the details of the adversary system excuse receive one or 
another development, “the partisanship principle remains” as a promi-
nent commentator has observed, “at the core of the profession’s soul.”10 
Even those who would most restrain lawyers’ partisanship nevertheless 
accept the structural separation between advocate and tribunal that 
constitutes the adversary system’s central idea—the notion that lawyers 
should represent particular clients rather than justice writ large—and 
therefore also accept, at least in some form, the basic principles of law-
yer loyalty and client control that give this idea its practical expression. 
Accordingly, even revisionists would subject lawyers to the professional 
obligations to lie and to cheat that, as Part I established, attend every 
form of adversary advocacy, no matter how modest.

And second, although defenders and critics of aggressively partisan 
lawyering disagree about the intricacies of the adversary system excuse, 
both sides agree that the division of labor, broadly understood, presents 
the right model for lawyers’ professional ethics. This has important im-
plications for the way in which the dominant tradition in legal ethics 
engages the vices that all parts of the tradition require lawyers at least 
in some measure to display. In particular, the lawyerly vices (in spite of 
their ineliminable place in adversary advocacy and their doctrinal 
prominence in the positive law) never receive direct attention from 
within the dominant paradigm. Arguments modeled on the division of 
labor never address the lawyerly vices head on, to refute the claim that 
lawyers are professionally obligated to lie and to cheat, but prefer in-
stead (as the name under which the division of labor enters legal ethics 
indicates) merely to excuse the lawyerly vices on the grounds that al-
though they remain immediately unappealing, it is ultimately for the 
best that lawyers display them. Accordingly, all sides in the current de-
bate in legal ethics implicitly assume that the life of the lawyer may be 
all-things-considered worthy of commitment, even in light of the vices 
that it inevitably involves, simply in virtue of the contribution that it 

* Here recall that I am using adversary advocacy broadly to refer to lawyering under 
the structural separation between advocate and tribunal rather than, in a usage that is 
perhaps more conventional, more narrowly in connection with the distinction between 
adversary and inquisitorial procedure.
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makes, within the division of labor that the adversary system excuse 
describes, to the overall administration of justice.

This is a fatal fl aw in the dominant tradition. Even within the range 
of its successful application (whatever this turns out to be), the division 
of labor that the adversary system excuse describes cannot vindicate 
lawyers’ professional ethics, all things considered. In particular, the idea 
of a division of labor is by nature inadequate to sustaining the ethical 
appeal of any life that involves the lawyer’s professional vices. Further-
more, the dispute about the outer extent of excused partisanship actu-
ally distracts attention from the question whether the proffered excuse 
can sustain a successful professional ethics for lawyers even within its 
limits, wherever they fall. This is a case in which a prominent and vigor-
ous disagreement at the edges of an argument disguises a weakness at 
the argument’s core.

The fl aw in the dominant tradition is not hard to make intuitive, more-
over, because the invocation of vice and virtue that the tradition ignores 
is not idle talk. Instead, such language and its effects are themselves im-
portant features of the ethical circumstances of adversary advocates—
which express free-standing ethical burdens that lawyers’ professional 
vices impose on their lives entirely apart from the considerations of par-
tiality that the adversary system excuse makes its immediate focus. Ac-
cordingly, lawyers naturally and for good reason wish to conceive of 
themselves not only as benefi cially or even necessarily vicious, but rather 
as not vicious at all. And insofar as lawyers wish this, the adversary sys-
tem excuse cannot (even when it succeeds on its own terms) render the 
professional life of the adversary advocate worthy of commitment, at 
least from the points of view of the lawyers called on to live it.

This intuitively compelling thought receives practical expression in 
the stubborn resistance among good lawyers against the charges that 
they lie and cheat, for example in their oft-repeated insistence that 
only the most extreme forms of adversary advocacy require these vices 
and in their related tendency to emphasize exceptional (and therefore 
avoidable) cases of the lawyerly vices at the expense of more ordinary 
(and unavoidable) cases. The staying power of this denial in the face of 
the overwhelming evidence (elaborated in Part I) that even moderate 
adversary advocacy entails commitments to lie and to cheat demon-
strates the importance that lawyers place on charges that they are pro-
fessionally vicious. And the fact that even lawyers who embrace the ad-
versary system excuse to answer claims that they are impermissibly 
partial nevertheless continue independently to reject charges that they 
lie and cheat demonstrates the free-standing ethical content that they 
ascribe to the lawyerly vices and the importance, for lawyers, of reject-
ing these charges head-on.11
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Finally, lawyers are in a sense right so insistently to resist the sugges-
tion that they are characteristically vicious. The desire in lawyers to re-
fute this charge (rather than just excusing vices that they acknowledge) 
may be given a rigorous philosophical reconstruction. This reconstruc-
tion proceeds in terms of a philosophically precise conception of personal 
integrity, which lawyers sacrifi ce when they betray their personal concep-
tions of virtue and embrace professional obligations to lie and to cheat, 
including even when (as under the adversary system excuse) the betrayal 
is in the service of an impartially justifi ed moral division of labor.

The idea of integrity therefore opens up a new front in lawyers’ pro-
fessional ethics, which deals in questions that the arguments that domi-
nate traditional legal ethics have simply failed to engage. Insofar as 
integrity is a substantial value, the dominant tradition in legal ethics is 
inadequate to its problem and must at the very least be supplemented 
by a new form of argument, which addresses the lawyerly vices directly, 
in a way that allows lawyers to honor their professional obligations 
without sacrifi cing their integrity. Part III proposes just such an argu-
ment, which elaborates the virtue of fi delity introduced at the end of 
Part I and assesses that virtue’s theoretical and practical potential for 
answering the charges that lawyers lie and cheat in a way that renders 
their professional lives worthy of commitment. But before turning to 
that argument, and in order to be certain that the new departure in legal 
ethics that it involves is really necessary, I develop a systematic and rig-
orous treatment of the shortcomings in the dominant tradition that I 
have so far described only informally and intuitively. This account ex-
plains the ideal of integrity and defends that ideal’s ethical importance.

Two Approaches to Ethics

The adversary system excuse and the disputes about its structure and 
scope that dominate legal ethics today are all exercises in impartial 
moral argument. Such argument sets out from the idea that everyone’s 
life is as important as everyone else’s and, in particular, that each person 
is equally the source of independent, authoritative moral claims on oth-
ers. Accordingly, impartial morality insists that an agent must justify her 
actions in terms that take into account—and indeed give equal consider-
ation to—all persons whom they affect. Someone who does not grant 
equal concern and respect to all whom her actions affect denies those 
whom she fails to consider their equal status as sources of authoritative 
moral claims and to this extent she acts immorally.

Moreover, the dominant form of the adversary system excuse adopts 
what I shall call a third-personal approach to impartiality (although this 
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is not, I shall argue, the only available conception of impartiality or the 
only possible version of the adversary system excuse). According to this 
conception, equal concern and respect requires counting all persons’ 
interests equally as contributions to an aggregate or collective interest 
and then acting maximally to promote the collective interest. (The third-
personal character of this approach arises out of its emphasis on the 
“they” who together make up the collective.) This conception of impar-
tiality is evident in the conceit that the ethical diffi culties that lawyers 
face may be resolved by taking the broader point of view associated 
with supervising the moral division of labor that adversary advocacy 
involves, and that legal ethics should focus single-mindedly on tailoring 
the law governing lawyers to produce the best outcomes overall, judged 
from this point of view.

The emphasis on impartiality in legal ethics belongs to a broader de-
velopment toward impartialist reasoning in modern moral philosophy 
more generally. Impartiality is modern morality’s characteristic ideal 
and also its greatest achievement. But a second set of ideas about ethics 
endures even in the face of this trend, ideas that the theme of impartial 
justifi cation has not, in spite of its current dominance, quite obscured or 
erased. These ideas approach ethical justifi cation from the agent’s own 
point of view, in what I shall call the fi rst person, although the precise 
sense in which such ethics are fi rst-personal, and the precise relationship 
between fi rst-personal ethics and impartiality, must abide further argu-
ment and will remain controversial in any event.* This more intimate 
approach to ethics elaborates the thought that ethically justifi ed acts 
should promote the actor’s success (writ large and not just his narrow 
self-interest)—that is, his efforts to live according to his own suitable 
life plan and to achieve his own admirable ends. This theme recalls the 
venerable Aristotelian tradition according to which morality is not just 
about the claims that others make against a person but instead serves, 
as Bernard Williams once helpfully put it, “as an enabling device for the 
agent’s own life,”12 so that virtue promotes the general well-being or 
fl ourishing (in Aristotelian terms, eudaimonia) of the virtuous.13

This idea—that a person’s ethics and her fi rst-personal success are in-
tertwined, so that a person does well by doing good—has been thought 
natural (even self-evident) in many periods of human history; and the 
modern idea that a person’s ethical duties are measured in the impartial 
currency of self-sacrifi ce may even, viewed historically, be the more un-
usual position. Indeed, although this claim is not necessary for my larger 
argument, the modern association between ethics and self-sacrifi ce may 
fi nd its historical origins in certain forms of perversity—including notably 

* I address these questions in chapter 6.
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in early Christian asceticism (most extremely, in the asceticism of 
St. Benedict and St. Simeon Stylites, but also, and more moderately, in 
the thought of St. Augustine)—which sought to soften the pains of 
worldly impotence by teaching that self-sacrifi ce in this world clears 
the path to heaven in the next.14

Furthermore, even though the modern view of ethics in many respects 
represents a substantial advance over earlier conceptions, most notably 
in its outward-looking recognition that a large part of ethics involves re-
specting other people (equally) as self-originating sources of independent 
moral claims, it also introduces certain still unresolved pathologies into 
both ethical theory and ethical life. One of these pathologies accounts 
for the complexity of the ethical circumstances of modern lawyers.15

On the one hand, modern ideals of human equality rightly emphasize 
the impartial aspect of moral argument—the idea that each person must 
justify her actions to others in light of the fact that her own life is 
no more important than theirs. On the other hand, this emphasis leads 
modern ethical thought to underplay certain fi rst-personal elements of 
morality that remain important. In particular, modern ethical thought 
underemphasizes that a person’s ambitions and the actions by which she 
pursues them do not just produce external results but also determine, 
and indeed constitute, the kind of person that she will be. Even with 
equality and impartiality in place, each person therefore continues to 
identify specifi cally with his own actions, to see them as contributing to 
his peculiar ethical ambitions in light of the fact that he occupies a spe-
cial position of intimacy and concern—of authorship—with respect to 
his own actions and life plan. Moral persons form and carry out ambi-
tions and plans with an eye not just to their effects but to the ambitions 
and plans in themselves—they seek ambitions and plans that leave them 
refl ectively satisfi ed not just with what they have done to others, but 
also with what they have made of themselves.16 And, having adopted 
such ambitions and plans, moral persons seek to live in a manner that is 
true to them, to live lives, one might say, of moral integrity.

The modern hegemony of impartialist moral ideas has therefore given 
rise to a new and distinctive form of subjugation, associated with un-
derstanding morality solely in terms of sacrifi cing oneself to satisfy bur-
densome duties owed others—as an external force in one’s life, to which 
one must submit.17 It has also engendered a distinctive form of alien-
ation, associated with identifying guilt as the principal moral motive. 
Both diffi culties are dramatically articulated in existentialist calls for 
making authenticity the prime virtue of action. They are also dramati-
cally illustrated by the ethical lives of adversary advocates, and in par-
ticular by the failure of impartialist accounts of legal ethics, including 
most prominently the adversary system excuse, directly to address the 
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lawyerly vices that adversary advocates are professionally obligated to 
display. Even if the modern lawyer can justify her morally troubling ac-
tions to third parties in impartial terms (as part of a division of labor 
that produces the best justice overall), this does not enable her to avoid 
the sense that they are vicious or to cast them as components of a life 
she that can happily endorse, and she therefore cannot construct an ac-
ceptable self-image as their author. Even where the adversary advocate 
can justify her professional conduct to others, the justifi cation that she 
offers leaves her alienated from her ambitions for her own ethical life. It 
deprives her of her integrity.

These remarks are suggestive, but they paint in broad strokes only. 
The argument will need to be developed more carefully if it hopes to 
make good on the suggestions that they contain—that is to demonstrate 
just how and why the impartialist justifi cation of adversary advocacy 
presented by the adversary system excuse deprives lawyers of an ethi-
cally signifi cant sense of authorship and undermines their integrity.

Jim and the Innocents

It is possible to develop a philosophically precise conception of personal 
integrity and to defend this ideal against the insistent encroachments of 
impartial duty. The most promising effort in this direction was initiated 
by Bernard Williams, and I set out from the same thought experiment 
from which he began.18 Imagine that Jim is confronted by a dictator 
who has captured twenty political prisoners and offers Jim the follow-
ing choice: either Jim must kill one of the prisoners or the dictator will 
kill all twenty. What should Jim do?

Jim’s situation has been constructed so that his killing an innocent 
will minimize the total number of innocents killed. Moreover, barring 
special circumstances—for example, that the person Jim has been asked 
to kill has grounds for specially objecting to being killed by Jim (perhaps 
because she is his friend)—Jim’s refusing to kill the one is better for no-
body. The dictator has not told Jim “You kill that one or I will kill these 
twenty” but has instead presented Jim with a circumstance in which 
even the one Jim might kill will be killed in any case. Indeed, there is a 
sense in which all the innocents are benefi ted by Jim’s killing—one might 
even imagine that the innocents ask Jim to join them in adopting a (fair) 
procedure for choosing which innocent he will kill and that the chosen 
innocent accepts being killed by Jim’s hand. An impartial concern for 
the lives of others therefore recommends that Jim kill.

Nevertheless, Jim may have a good fi rst-personal ethical reason for 
refusing to kill the one. Jim, we may suppose, accepts the moral principle 
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that one should not kill innocents. Indeed, this is probably something of 
an understatement—the ambition not to kill innocents is likely founda-
tional, or at least comes very early, among Jim’s fi rst-personal ethical 
ambitions, in the sense that honoring this ambition is central to being 
the person that Jim aspires to be.

If Jim refuses to kill, then, as Williams has observed, the result will 
not be simply that twenty innocents are dead or even that Jim has 
caused twenty innocents to die, but rather that the dictator (and not 
Jim), pursuing her projects (and not Jim’s) has killed twenty innocents.19 
This much, Williams points out, is made plain by the observation that if 
the dictator responds to Jim’s refusal to kill by telling Jim, “You leave 
me no alternative but to kill twenty,” then she is, straightforwardly, 
lying.20 If Jim declines the dictator’s offer and refuses to kill, then he is, 
in some measure at least, enforcing the distinction between his projects 
and the dictator’s and insisting on the moral signifi cance of this distinc-
tion, in particular with respect to the intimacy of each of their connec-
tions to whatever killings are committed.

On the other hand, if Jim accepts the dictator’s offer and kills the 
one, then he allows himself to become a partner in the dictator’s active 
malevolence. If Jim kills, then he must abandon, or at least betray, his 
own benevolent projects, which include (indeed begin from) the project 
to avoid killing innocents. Instead, as Thomas Nagel observed in a 
closely related context, Jim must come himself to aim at part of the 
dictator’s evil—the death of the one—and must make this evil into his 
own end, so that if his chosen method of killing the one fails, for ex-
ample, Jim must adjust his actions to eliminate or correct the failure 
and to accomplish the killing. If Jim accepts the dictator’s offer, then he 
must “push[] directly and essentially against the intrinsic normative 
force” of his ordinary ends.21 In accepting the dictator’s offer, Jim al-
lows his projects to be determined by her evil ends.

Now because of the numbers involved in this case, Jim may reason-
ably decide that he should, in the end, kill the one. He may conclude 
that when nineteen additional killings (or twenty times as many killings) 
are at stake, it is self-indulgent to refuse to kill; he may conclude that 
the badness of becoming implicated in the dictator’s malevolence is sim-
ply outweighed by the nineteen lives that his doing so will save. But 
even if it is right, when the numbers are large enough, for Jim to think 
in this way, the numbers may not always be large enough, and the moral 
relevance of his having killed the one will in any case not be erased by 
these ideas and will continue to be felt by Jim. Once again, nothing in 
Jim’s situation forces him to kill; if Jim refuses, then the dictator’s evil 
plans will be pursued only by the dictator, acting alone. But if he accepts 
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the dictator’s offer, Jim must recognize that the dictator’s malevolence 
has induced him to violate the principle—which he had previously held 
dear—that one should not kill innocents and to join in the dictator’s 
project and to make a killing his own.

Changing the terms of the example slightly makes this side of the 
question stronger still. Imagine that the dictator tells Jim that to save 
the remaining prisoners, he must kill using some involved method, say a 
slow and deliberate torture, whose execution will command Jim’s pro-
tracted effort and attention, requiring him to pursue debased skills and 
master dark arts that further confl ict with his own benevolent ideals 
and ends.* Moreover, imagine that the dictator’s offer applies not just 
to one set of prisoners but as an ongoing arrangement, so that the dicta-
tor is in effect offering to moderate her evil going forward if Jim will 
become her henchman.

Although it remains impartially best for Jim to accept the dictator’s 
offer even in these modifi ed circumstances (indeed, the impartial case for 
accepting may be thought stronger still), the fi rst-personal arguments for 
rejecting the offer become even more robust than they were before. In-
deed, looking ahead somewhat, one might say that if it is self-indulgent 
for Jim to refuse to kill when the numbers get large enough, accepting 
the dictator’s offer can involve Jim in self-indulgence of another kind—
the self-indulgence of believing that he can so signally betray his own 
ideals and yet somehow remain faithful to them. Certainly it would be 
grotesque for Jim to ignore this betrayal entirely—to deny that he has 
cooperated with the dictator or killed at all, and instead to congratulate 
himself on cooperating with the innocents in saving (some of) their lives. 
Jim will help the innocents and save lives by accepting the dictator’s 
offer, but that’s not all he’ll do.

Jim’s case illustrates broader ideas about the moral importance of the 
special relation, which I am calling the relation of authorship, that a 
person has to his own projects and actions, a relation the person does 
not have to other people’s projects and actions, not even to those that 
he could have undermined or prevented. Someone who thinks it straight-
forward that Jim should kill the one (that Jim has no good reason for 
refusing) in effect insists that there is never a morally relevant distinc-
tion between pursuing a project himself and failing to prevent someone 
else from pursuing the same project and so denies the moral importance 
of authorship. Such a person—who takes whatever actions and pursues 
whatever projects will produce the best consequences overall—therefore 

* In order to continue comparing likes, we may suppose that the dictator will employ 
the same method on all twenty prisoners in case Jim refuses.
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places his own decisions at the mercy of other people’s projects and 
thereby attacks his own moral personality. Such a person sees himself as 
merely a cog in a causal machine or, using Williams’s metaphor, as noth-
ing more than a “channel between the input of everyone’s projects, in-
cluding his own, and an output of optimifi c decision.”22

This makes it unclear how someone who understands himself in this 
way retains a well-defi ned moral self—a sense of his own distinctive 
moral agency—at all. Such a person rejects the idea that certain actions 
and projects are peculiarly his, that he is their author and that they 
should bear an especially close relationship to his own ideals and ambi-
tions. Indeed such a person’s projects are so completely determined by 
other people’s ideals—he adopts new interim projects so capriciously—
that he measures his moral ideals and agency as the weather measures 
the wind and cannot recognize which projects and ideals are, fi nally and 
properly, his own. He therefore suffers, as Williams says, “in the most 
literal sense, an attack on his integrity.”23

But this is precisely the approach to authorship that is implicit in the 
third-personal account of impartiality and in particular in its suggestion 
that Jim should accept the dictator’s offer and kill whenever doing so 
minimizes the total number of innocents killed. That approach deprives 
Jim of any sense that it is his project not to kill innocents, or indeed that 
he has any distinctive principles on the subject at all, and instead leaves 
him wholly at the mercy of the contingencies opened up by the actions of 
others (most notably, the dictator). And Jim’s integrity therefore depends 
on his resisting (at least in some measure) the demands of third-personal 
impartial morality and at least sometimes refusing to kill the one even 
when it would be third-person impartially best for him to kill.*

* Notice that this argument does not involve the suggestion that killing the one is in it-
self unpleasant or burdensome for Jim or involves a greater self-sacrifi ce than morality 
can require Jim to bear. Both elements of this suggestion are perfectly sensible: Jim’s kill-
ing may do him considerable psychic harm (for example by leaving him haunted by im-
ages of a gun in his hand and a bullet striking home); and the prospect of this harm may 
justify, or at least excuse, Jim’s refusing to kill the one (just as, if the dictator had pre-
sented Jim with a threat rather than an offer, the prospect of suffering physical harm 
might have justifi ed or excused Jim’s decision to kill). But even though this suggestion is 
sensible, it plays no part in the argument of the main text, whose theme is not that Jim 
cannot be required to sacrifi ce his interests to the common good but rather that Jim can-
not be required to sacrifi ce his ideals to the common good. This difference, which is ex-
tremely important, is refl ected in the thought that where the argument identifi ed in this 
footnote focuses on the distinctness of persons as patients—on the idea that people have a 
special relationship to their own well-being—the argument developed in the main text fo-
cuses on the distinctness of persons as agents—on the idea that people have a special rela-
tionship to their own actions and to the ideals that guide them. I develop this idea at 
greater length in chapter 6.
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Lawyers and Jim

Just as Jim could best serve his commitment to human life by killing, so 
adversary advocates can best serve their commitments to truth and jus-
tice by lying and cheating. And like the argument that Jim is impartially 
required to kill the one, so the adversary system excuse (no matter how 
modest the partisanship that it ultimately defends) defends lawyers’ 
lying and cheating in terms that make a direct assault on their integrity. 
Adversary advocates, in other words, face ethical circumstances struc-
turally analogous to Jim’s. The analogy, moreover, is important enough 
to lawyers’ professional ethics to bear closer examination.

Lawyers approach their professional lives with fi rst-personal ambitions 
in favor of honesty and fair play that, like Jim’s ambition not to kill in-
nocents, fi gure prominently in their ethical self-understandings. But when 
lawyers acquire clients who assert claims and defenses that they privately 
reject, their professional role requires them to lie and to cheat, in viola-
tion of these ambitions. Just as Jim is drawn into association with the 
dictator’s evil project, so lawyers are drawn into association with their 
clients’ dishonest and exploitative projects. And just as Jim’s accepting 
the dictator’s offer in order to reduce aggregate killing involves a self-be-
trayal that threatens Jim’s integrity, so lawyers who honor their profes-
sional obligations betray their personal ambitions and place their integ-
rity under pressure.

Indeed, although the attack on lawyers’ integrity is less sensational than 
the attack on Jim’s, it is perhaps ultimately more damaging. To begin with, 
lawyers’ integrity is more pervasively imperiled than Jim’s. Whereas Jim’s 
confrontation with the dictator involves a single action and is isolated 
from the rest of his moral life (in his initial presentation of the example, 
Williams even made Jim a tourist on a foreign vacation24), lawyers’ profes-
sional obligations require them to lie and to cheat repeatedly and even to 
cultivate these vices and become skilled in their exercise. Indeed, the law-
yer’s case in this respect more nearly resembles the modifi ed version of 
Williams’s example, in which Jim must kill regularly and using involved 
means, and the threat to lawyers’ integrity is correspondingly severe.

Moreover, the threat that lawyers’ professional obligations pose to 
their integrity has deeper roots in their moral lives than the threat that 
Jim faces has in his. Whereas the circumstance that threatens Jim’s in-
tegrity is forced upon him, lawyers invite the threats to theirs when they 
adopt (and persist in pursuing) a profession that they freely choose. Ac-
cordingly, although Jim’s sense of being himself a victim of the dictator’s 
evil scheme might perhaps temper the betrayal of his ambitions that ac-
cepting the dictator’s offer involves,25 lawyers are less able to dissociate 
themselves from professional vices that they have (at least indirectly) 
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chosen. In this respect also, the analogy to Jim underestimates the dam-
age that the lawyerly vices do to lawyers’ integrity.

Nor, of course, can lawyers salvage their integrity simply by observ-
ing that they are impartially justifi ed (under the adversary system ex-
cuse) in betraying their ambitions to honesty and fair play and adopting 
instead the lawyerly vices that their professional circumstances demand. 
Jim, after all, is similarly impartially justifi ed in accepting the dictator’s 
offer and killing the one, but this does nothing to protect his integrity 
against the self-betrayal that the killing involves. To the contrary, the 
fact that impartial morality aligns itself with lawyers’ lying and cheating 
accentuates rather than decreases the attacks on integrity that these 
cases involve: it is precisely because the arguments in favor of the law-
yerly vices are so weighty that lawyers cannot simply stand by their 
personal ambitions and abandon their professional obligations, but in-
stead face a genuine dilemma.

Moreover, the analogy to Jim’s case is not undermined (and the threat 
against lawyers’ integrity that this analogy illustrates is not eliminated) 
simply because the impartial pressures toward the lawyerly vices are 
ineliminable, and in a sense impersonal, consequences of the structural 
separation between advocate and tribunal that characterizes adversary 
adjudication, whereas the impartial pressure for Jim to kill is more nar-
rowly the product of the dictator’s idiosyncratic evil, specifi cally of the 
manipulative choice that he imposes on Jim. This difference between the 
two cases would matter for the overall argument if the attack on Jim’s 
integrity from which the argument begins depended on Jim’s being made 
the dictator’s pawn, or (more narrowly still) on the dictator’s being mo-
tivated not just to kill innocents but also, and independently, to corrupt 
Jim. (Lawyers would face analogous situations only insofar as their cli-
ents brought dishonorable lawsuits at least partly out of an independent 
motive to corrupt them.) But the source of the attack on Jim’s integrity 
lies not in the dictator’s ambitions but rather in Jim’s, and the attack 
endures as long only as impartial considerations require Jim to embrace 
a project that is inconsistent with his fi rst-personal ethical ambitions, 
regardless of whether the dictator is independently motivated to encour-
age this embrace. And in this respect, adversary advocates whose clients 
pursue dishonorable claims (even without any independent motive to 
implicate or corrupt their lawyers) inhabit circumstances ethically like 
Jim’s and therefore face analogous threats to their integrity.

• • •

Like Jim, adversary advocates best serve impartial morality by betraying 
their fi rst-personal ethical ideals and ambitions. And the argument about 
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integrity therefore begins to make rigorous the intuitive sense (from 
which this chapter began) that the adversary system excuse (in whatever 
form it settles into following the intramural debates that dominate legal 
ethics today) cannot be the last word on legal ethics. The lawyerly vices 
matter apart from the charge of partiality, and the value of integrity 
gives lawyers a reason to resist their professional obligations to display 
these vices even in the face of the success of the adversary system excuse 
and the suggestion that it would be impartially best for lawyers to lie 
and to cheat.

But this treatment of integrity remains in two respects incomplete. 
First, the argument up to this point has implicitly relied (both in its re-
construction of the adversary system excuse and in its presentation of 
the Jim example) on a third-personal, maximizing conception of impar-
tiality, according to which it is straightforward that persons must aban-
don their fi rst-personal ambitions whenever this best serves impartiality 
in aggregate. This is not, however, the only possible (nor even necessar-
ily the most persuasive) account of impartialist morality, and it may be 
that an alternative account of impartiality can accommodate integrity, 
so that the threat to integrity from impartialist arguments, including 
from the adversary system excuse, is eliminated. And second, the argu-
ment has so far said nothing about the weight or importance that per-
sons may reasonably attribute to their integrity, and it certainly has not 
defeated the plausible suggestion that it is simply self-indulgent for a 
person to insist on her integrity even to the point of persisting in fi rst-
personal ambitions that can no longer be impartially justifi ed.

Thus, although this chapter has made progress toward the promised 
philosophically rigorous reconstruction of the intuitive dissatisfaction 
with the adversary system excuse from which it began, the reconstruc-
tion remains in both these respects incomplete. The next two chapters 
take up these unfi nished matters in order fi rmly to establish the need for 
the fi rst-personal legal ethics that I develop and discuss in Part III.
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Chapter 5

AN IMPARTIALIST REJOINDER?

Williams introduced the Jim example and developed the arguments 
that I have just rehearsed as part of an extended polemic against 
utilitarianism—which Williams took, metonymically, to represent the 
third-personal approach to impartial morality more broadly. But the 
third-personal approach to impartial morality, which also dominates 
the traditional presentation of the adversary system excuse, presents a 
particularly immediate and crass threat to integrity, which may be cast 
in unusually stark terms. Moreover, the language in which the argu-
ment concerning integrity has so far been developed exploits these 
weaknesses to powerful effect.

This makes it natural to wonder whether the argument concerning 
integrity displays the limitations of impartial morality generally (and 
the enduring importance of older more intimate conceptions of ethics) 
or instead makes only a narrower point about the limitations of the 
peculiar utilitarian account of impartiality that Williams was, as a 
historical matter, addressing and that the traditional development of 
the adversary system excuse imports. Perhaps if this crude, third-
personal conception of impartiality is replaced with another more so-
phisticated conception, impartial morality will no longer pose any 
threat to integrity, either in Jim’s case or (once suitable modifi cations 
to the adversary system excuse have been made) in the case of law-
yers. If so, then legal ethics could retain its purely impartialist charac-
ter, and indeed remain focused on the adversary system excuse, and 
still succeed at rendering the legal profession worthy of commitment, 
all things considered.

In this case, the more radical departure in legal ethics that I pursue 
in Part III, which steps outside impartialist morality entirely to ad-
dress the lawyerly vices directly in a fi rst-personal register, would lose 
much of its motivation. The upheaval in legal ethics that I shall pro-
pose therefore cannot be justifi ed until the more modest revision is 
shown to be inadequate. Moreover, although the underlying problem 
of integrity cannot, fi nally, be resolved from within the impartialist 
paradigm, the sophistication of the alternative to the third-personal 
account of impartiality means that some care must be employed to see 
just why not.
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Jim Redux

The third-personal conception of impartiality insists that value inheres 
fundamentally in states of affairs and that an action is morally justifi ed 
if and only if taking it maximizes the value in the world, which is to say, 
produces the state of affairs that is overall best.*1 This is a conception 
of impartiality because it weights all persons equally in determining the 
value of a state of affairs and therefore insists that in order to act rightly 
a person must give all others equal concern and respect, as under Ben-
tham’s dictum:2 “everybody to count for one, nobody for more than 
one.”† It is third-personal because (as I observed earlier) it focuses mo-
rality on the “they” who collectively constitute the world whose value is 
to be promoted.3

Third-personal impartiality, therefore, instructs Jim to decide whether 
or not to kill the one on the basis of an utterly mechanical reasoning 
process: fi rst, Jim must recognize that killings are ceteris paribus bad and 
that more killings are ceteris paribus worse than fewer killings; second, 
Jim must conclude that impartial morality requires him, ceteris paribus, 
to adopt the course of action, of those available to him, that minimizes 
the number of killings the world contains; and third, Jim must recognize 
that causes and effects (including in particular the dictator’s evil plans) 
have arranged themselves in such a way that his killing one will mini-
mize the number of killings overall.

Similarly, the third-personal version of the adversary system excuse 
instructs lawyers to lie and to cheat through an analogously mechanical 
reasoning process: fi rst, lawyers must recognize that miscarriages of jus-
tice (inaccurate or unfair resolutions of legal disputes) are ceteris pari-
bus bad and that greater miscarriages of justice are ceteris paribus worse 
than lesser miscarriages of justice; second, lawyers must conclude that 
impartial morality requires them, ceteris paribus, to adopt the course of 

* Philosophers generally call this third-personal approach to impartiality by the name 
consequentialism. There is nothing wrong with this term (indeed, the reasons for its adop-
tion will become obvious in a moment), but the language I have been using better empha-
sizes the contrasts that I am developing, and (in order to avoid a confusing multiplication 
of terminology) I set the standard usage aside.

† Bentham, of course, subscribed to utilitarianism, which as Williams’s metonymy em-
phasizes, is the fl agship third-personal conception of impartiality. Utilitarianism adds to 
the formal structure of third-personal impartiality the substantive propositions that 
(roughly) the property in virtue of which states of affairs have value is the amount of well-
being that they contain and that the amount of well-being a state of affairs contains is an 
additive (and not just any symmetric) function of the well-being of the several individuals 
in that state of affairs. According to the utilitarian version of third-personal impartial mo-
rality, therefore, each person ought always to adopt the course of action, of those avail-
able to him, that contributes the most well-being to the world.
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action, of those available to them, that minimizes the miscarriages of 
justice that the world contains; and third, lawyers must recognize that 
causes and effects (the interplay between their clients’ claims and the 
possibilities and limits of accurate dispute resolution) have arranged 
themselves in such a way that they will minimize the miscarriages of 
justice that occur overall by acting as partisan advocates even for clients 
whose claims they privately regard as unjustifi ed.

These features of the third-personal approach to impartiality make it 
natural to elaborate the threat to integrity that impartial morality poses 
in terms of maximizing and causal metaphors. Williams could describe 
this threat in the language of inputs and outputs of optimifi c decision 
because such language fi gures so prominently in specifi cally utilitarian 
moral reasoning. Moreover, this is no mere accident of language, but in-
stead refl ects structural inadequacies in the third-personal approach to 
impartiality. On the third-personal view, the facts that Jim minimizes 
overall killings only by committing a killing himself and that lawyers 
minimize miscarriages of justice only by lying and cheating themselves 
appear only as afterthoughts, if they appear at all. Indeed, once the causal 
levers that exist in the world arrange themselves, as they have in Jim’s 
case and also in the adversary advocate’s, so that an ordinarily value-
decreasing action becomes inexorably connected to an increase in total 
value, then the action’s wrong-making properties are, from the third-
personal point of view, simply erased. From the third-personal point of 
view, the innocent Jim kills and the persons against whom lawyers lie 
and cheat become, all things considered, bads rather than goods.

The third-personal conception of impartiality is therefore committed, 
as Christine Korsgaard has said, “to the view that it is obvious that Jim 
should kill” and (I add) that lawyers should lie and cheat, whereas in fact 
“few people can imagine themselves in Jim’s position [or in an adversary 
advocate’s] without some sense of dilemma.”4 Indeed, third-personal im-
partiality is structurally committed to the view of Jim’s circumstance that 
I earlier characterized as grotesque, namely that, having killed the one, 
Jim might congratulate himself on saving nineteen lives. And the propo-
nent of the third-personal version of the adversary system excuse must 
adopt the similarly grotesque view that adversary advocates who make 
false arguments and exploit unfair advantages should ultimately congrat-
ulate themselves for their truthfulness and fair play.

All of this makes the third-personal account of impartial morality an 
especially easy target for arguments about integrity. In particular, there is 
a connection between the threat that third-personal impartial morality 
poses to integrity, on the one hand, and, on the other, its peculiarly 
wooden insistence (brought on by its cumulative conception of value and 
maximizing conception of right action) that once Jim can save nineteen 
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by killing one, and once lawyers can serve justice by lying and cheating, 
they have no remaining moral obligations to those whom they might 
kill, lie to, or cheat. This obtuse refusal to recognize a moral remainder 
in such cases makes the mechanistic metaphors through which Williams 
accuses third-personal impartial morality particularly apt and the threat 
to integrity that those metaphors expose particularly vivid, by rendering 
more particular personal projects—like not killing or truthfulness and 
fair play—ultimately contentless, at least as anything other than contin-
gent summaries of more basic moral calculations. As Barbara Herman 
has observed, the third-personal conception requires that a person “not 
only be prepared to interrupt his projects whenever utility calls, but . . . 
also [that he] pursue his projects without the sense that what makes 
them worth pursuing is connected to the fact that they are his.”5

But these features of the third-personal account of impartiality also 
suggest that the third-personal conception’s failure to accommodate in-
tegrity may be too spectacular to support my broader claim about im-
partiality’s general inadequacy in this connection. The third-personal 
conception’s refusal to recognize a moral remainder—its insistence that 
Jim does no wrong to the one whom he kills and that lawyers do no 
wrong to those against whom they lie and cheat—does not merely pose 
a threat to integrity but also mischaracterizes the duties of impartiality 
that Jim owes the innocents and that lawyers owe those against whom 
they lie and cheat. This calls into question utilitarianism’s standing as a 
representative impartial moral theory. And it remains possible that cor-
recting this third-personal error of impartial morality will, simultane-
ously, undo the threat to integrity that impartiality poses.

The Second Person

The third-personal approach to impartiality can insist that Jim’s killing 
and that lawyers’ lying and cheating pose no moral dilemmas only be-
cause it denies that individual persons underwrite separate bilateral 
moral claims on others even apart from any contributions that they 
make to overall value. As John Rawls has said in a related context,* 

* Rawls was criticizing utilitarianism for failing to recognize the demands of distributive 
justice—for being concerned exclusively with total well-being at the expense of every con-
sideration about how that total is distributed (including especially whether the distribu-
tion is equal or unequal). And, indeed, this particular failure of utilitarianism arises most 
starkly in cases such as the ones Rawls envisions, in which utilitarianism too readily sacri-
fi ces some for the greater good of others. The distributive element is of course missing 
from Jim’s circumstance, which has been constructed so that the one Jim is asked to kill 
would be killed in any case, and the sense of sacrifi cing the one for the good of the
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“[u]tilitarianism does not take seriously the distinction between per-
sons.”6 Furthermore, the threat to integrity that third-personal impartial 
morality poses may perhaps be traced back to this purely impartialist 
error: The inadequacy of the third-personal analysis of Jim’s and law-
yers’ cases—the failure to recognize these cases’ complex and confl icted 
quality—may perhaps be explained in terms of the third-personal fail-
ure to credit that Jim must justify killing, and that lawyers must justify 
lying and cheating, not just based on aggregate effects but also in terms 
that fully respect the separate demands for moral justifi cation directed 
at them by the individual persons against whom they act. Perhaps, then, 
reconstructing impartiality to refl ect the distinction between persons 
will enable impartialist morality to explain the full moral complexity of 
cases like Jim’s and to protect the integrity of persons, including adver-
sary advocates, who act impartially in the face of such complexity.

The most prominent impartialist effort in this direction seeks to cure 
the mistake in the third-personal conception of impartiality by aban-
doning the theory of value on which this conception is founded. That 
theory of value, it is alleged, lies at the root of both the sense that the 
third-personal approach leaves no room for the moral remainders that 
generate the dilemmas Jim and adversary advocates face, and relatedly, 
the compelled character of third-personal arguments that Jim should 
kill and that lawyers should lie and cheat and the threats to integrity 
that these arguments pose. For it is the fact that value is supposed to 
inhere, fundamentally, in states of affairs that makes it so diffi cult for 
the third-personal approach to impartiality to credit that there could 
possibly be a reason against producing a state of affairs that is not 
founded in its badness and is therefore equally a reason to prevent that 
same state of affairs from being produced by someone else or in some 
other way.7 It is this diffi culty that leads third-personal impartiality to 
ignore the moral differences between Jim’s killing and the dictator’s, and 
between lawyers’ lying and cheating and other imperfections in the ad-
ministration of justice, and so to conclude (contrary to all common 
sense) that Jim must of course kill the one and that lawyers must of 
course lie and cheat. And that is why third-personal impartiality threat-
ens individual integrity in such stark terms.

others therefore does not arise. But in spite of this difference, the form of the utilitarian 
mistake—the failure to consider persons as individual, independent sources of moral 
claims—remains the same in both cases. This is not, of course, to suggest that the intro-
duction of a distributive component to Jim’s problem—say, by changing the terms of the 
dictator’s offer so that the one Jim is asked to kill will be allowed to live if Jim refuses—is 
irrelevant to Jim’s dilemma. Quite to the contrary, the absence or presence of this distribu-
tive component may, as I observe in a moment, determine what nonutilitarians think im-
partial morality requires Jim to do.
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Observations like these appear prominently in the work of philoso-
phers (such as Korsgaard) who reject the third-personal idea that value 
inheres exclusively or primarily in states of affairs and emphatically in-
sist instead that moral value inheres, fundamentally, in relations among 
persons. On these views, “[t]he subject matter of morality is not what 
we should bring about, but how we should relate to one another.”8 
Similarly, these views insist that the content of morality is not that we 
should maximize aggregate well-being (or some other similarly struc-
tured value*), but rather that we should relate to other persons always 
as ends and never as mere means. This requires, as Korsgaard says, that 
we treat persons only in ways to which they can consent,9 or expressed 
a little differently (this time by T. M. Scanlon), that we act only in ways 
that no person could reasonably reject.10

This is a conception of impartiality because it insists that each per-
son’s entitlement to justifi cation is equally compelling and therefore that 
each person be given equal concern and respect. But this conception of 
impartiality elaborates equal concern and respect in a new way and de-
parts fundamentally—indeed, in its natural grammar—from the third-
personal view. Whereas the third-personal approach to impartiality 
merely insists that moral justifi cation must take others into account, this 
approach to impartiality insists that moral justifi cation must be accept-
able to them. It insists that moral justifi cation must not only count oth-
ers but rather must address them, so that one may say, speaking loosely, 
that it requires impartial morality to proceed not in the third but rather 
in the second person.

Proponents of the second-personal approach to impartiality—which, 
engaging in another metonymy, I shall sometimes call the Kantian 
approach11—have suggested that it can account for the complex ethical 
intuitions that cases like Jim’s and the adversary advocate’s generate, 
and preserve integrity in these cases, entirely from within impartial mo-
rality and without resorting to alternative more intimate moral schemes. 
Indeed, Korsgaard, whose Kantian ethics pursues this second-personal 
approach to impartiality particularly vigorously, seeks expressly to de-
feat the suggestion that the Jim example and the ideas about integrity 
that it generates require philosophy to contemplate any departure from 
impartial morality not only in its third-personal elaboration, but more 
generally.12

Korsgaard begins by observing, as I have done, the tinniness of the 
utilitarian failure to see a dilemma in Jim’s circumstances and the sense 
that even though Jim is in a position to save nineteen lives, he is not 
being offered “a happy opportunity for doing some good.”13 Instead, 

* Including, incidentally, morally good relations among persons.
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Jim is being asked to stand, vis-à-vis his innocent potential victim, in the 
relation of intentional, and indeed deliberate, killer. The fact that Jim’s 
killing the one will also save the other nineteen does not undo or elimi-
nate impartial morality’s concern with this relationship, including, in 
particular morality’s insistence that this relationship be justifi ed to that 
one. The Kantian principle that Jim must treat each person (one at a 
time) with respect and as an end rather than a means comprehends that 
Jim’s obligations to the one whom he might kill are not simply extin-
guished by the fact that this killing will save nineteen lives. It, therefore, 
recognizes that Jim retains a special obligation to justify his killing (but 
not the dictator’s killings) to this victim.

These observations similarly hold true, mutatis mutandis, for the 
adversary advocate. Even when her partisanship ultimately promotes 
justice, hers is not simply a happy situation but instead involves inten-
tional, deliberate misuse of the persons against whom she lies and 
cheats. The fact that justice will be served overall does not eliminate or 
extinguish the lawyer’s impartialist duties to these persons or her obli-
gation to justify herself individually to them. And the lawyer therefore 
retains a special obligation to justify her own conduct (but not the mis-
carriages of justice that otherwise arise) to the persons against whom 
she acts. In each case, the Kantian view recognizes the sense of moral 
dilemma that the utilitarian view improperly ignores.

But even as it recognizes moral complexities in Jim’s circumstance, 
and also in the circumstances of adversary advocates, that the third-
personal approach to impartiality ignores, the second-personal concep-
tion of impartiality nevertheless recommends that Jim sometimes kill 
and that lawyers sometimes lie and cheat. In Jim’s case, the demands of 
second-personal impartial morality turn on what the innocents them-
selves, and especially his potential victim, want him to do. Thus Kors-
gaard asks us to imagine that one of the innocents “steps forward and 
says, ‘Please go ahead, shoot me, and I forgive you in advance.’”14 Add-
ing this feature to the example makes a substantial difference to the im-
partial moral case for Jim’s killing the one,15 at least on the Kantian 
conception of impartiality, because it includes that innocent in Jim’s de-
liberations and addresses him—his individual point of view—in a way in 
which no utilitarian counting of total lives saved could ever hope to do. 
“Very roughly speaking,” suggests Korsgaard, “[Jim is] not treating him 
as a mere means if he consents to what [Jim is] doing.”16

Moreover, an analogous argument recasts the adversary system ex-
cuse to deliver a second-personal impartial justifi cation of the ways in 
which adversary advocates lie and cheat. Thus although the lawyerly 
vices cannot be simply offset by the contributions that these vices 
make to the overall administration of justice, they may be squared 
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with second-personal impartial morality in another way. Once again, 
although liars and cheats ordinarily use their victims merely as means, 
lawyers do not misuse persons who, perhaps because they are per-
suaded by the division of labor argument in the adversary system ex-
cuse, consent to practice of adversary adjudication.

These arguments show that the second-personal impartial justifi ca-
tions of Jim’s killing, and of lawyers’ lying and cheating, are possible, 
although the justifi cations are much more complex than the third-
personal justifi cations and are subject to reservations that did not trou-
ble the third-personal arguments considered earlier. It is always possible, 
for example, that no volunteer comes forward and asks to be killed and, 
quite to the contrary, that the innocents (perhaps because they are paci-
fi sts) unanimously express to Jim that they would rather die than ask 
him to commit an act of violence. And it similarly is always possible 
that the participants in a legal dispute (perhaps out of gallantry or gra-
ciousness) might unanimously sacrifi ce the accuracy or justice of adjudi-
cation to preserve ideals of individual truthfulness and fair play.* In 
such cases, the decisions that Jim should kill or that lawyers should lie 
and cheat, rather than addressing the innocents or the parties to legal 
disputes, now ignore their points of view and therefore suffer, as Kors-
gaard says (speaking of Jim’s case), “a slight taint of paternalism.”17

Of course, even when an innocent does volunteer to be killed, and 
even when the participants in a legal system do accept adversary proce-
dure, these expressions of consent require, as Korsgaard herself observes, 
“many qualifi cations”18 before they render ordinarily immoral actions 
consistent with the Kantian injunction to treat persons, individually, 
always as ends and never merely as means. Obviously, “[a]ctual consent—
in the sense of saying yes—can easily be spurious.”19 And the circum-
stances of the cases at hand—in particular the threats of still greater 
misuse that mingle in the deliberations leading up to consent—justify 
taking an especially dubious attitude towards any expressions of consent 
that these cases produce.

But although this concern—about the validity of consent—is indeed 
troubling, it can perhaps be met by the recognition that, under the 

* Here it is worthwhile to recall that all forms of adjudication that retain the structural 
separation between advocate and tribunal (including, importantly, forms more commonly 
called inquisitorial) count as adversary for purposes of my argument, because (as Part I 
demonstrated) they involve the lawyerly vices and therefore generate the complicated pro-
fessional ethics that I am addressing. Without this point, which expands the category 
“adversary system” beyond the forms of extreme partisanship that it most immediately 
calls to mind, it might seem strange to imagine, as the main text does, that abandoning 
adversary advocacy to preserve lawyers’ truthfulness and fair play involves sacrifi cing the 
accuracy or justice of adjudication.
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(admittedly strained) circumstances of the cases at hand, the consent at 
issue is reasonable. Jim’s killing does save lives, and the innocent, who 
will be killed in any case and regardless of what he says and of what Jim 
decides, is made no worse off by consenting to Jim’s killing. This feature 
of the situation, the Pareto superiority of Jim’s killing one innocent, 
makes it possible to say that even though it is not reasonable for the in-
nocents to consent to being killed absolutely, it is reasonable to consent 
to being killed by Jim. Furthermore, even where no volunteer arises and 
actually consents to being killed, it may be reasonable for Jim, if he can 
develop a fair procedure for choosing which of the twenty innocents to 
kill, to apply the procedure and impute consent to the innocent who is 
chosen. As Arthur Applbaum has argued, it is surely reasonable for 
someone to accept a lesser violation of his person in exchange for avoid-
ing a greater, and from an ex ante perspective Jim’s adoption of a fair 
selection procedure does just this; it imposes on each innocent a chance 
(most likely a one-in-twenty chance) of being killed in exchange for re-
lieving each innocent of the certainty of being killed.20

Similarly, insofar as adversary adjudication establishes a division of 
labor calibrated best to secure the rights of every participant in a legal 
system, even the persons against whom lawyers lie and cheat can expect 
(at least ex ante) their own legal rights to become less secure if lawyers 
are forbidden from adopting these adversary tactics. And accordingly, 
even if it is not reasonable to consent to being lied and cheated against 
in general, it may be reasonable for the participants in legal disputes to 
consent to being (in some measure) lied and cheated against by lawyers. 
The adversary system excuse, which is (as I have said) traditionally pre-
sented in the third-personal language of maximizing justice overall, may 
therefore be reconstructed to satisfy the second-personal conception of 
impartial morality.21

Of course, this Kantian reconstruction—which requires that the ad-
versary system is not only most just overall but also most just to each 
person22—will substantially narrow the limits of partisanship that the 
adversary system excuse justifi es.* In particular, it will focus attention 
all the more insistently on the various imperfections—unequal access to 
lawyers, unequal chances of becoming the victim of adversary tactics, 

* This narrowing also fi gures in Jim’s case, although the Jim example has from the start 
been constructed so that the practical difference between the third- and second-personal 
analysis of Jim’s impartialist obligations is implicit only. Thus the third-personal account of 
impartial morality would recommend that Jim kill one even if, contrary to the example, the 
dictator would not kill Jim’s victim in any event but would instead kill twenty other per-
sons. This distinction is of course crucial for the second-personal argument in favor of 
Jim’s killing the one, which would not apply in the revised example, in which the one could 
reasonably object to being killed by Jim, because he would not otherwise be killed at all.
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and unjust substantive laws—that plague every actual adversary system. 
On the traditional (third-personal) development of the adversary system 
excuse, such imperfections undermine adversary advocacy only when 
they become so substantial that the adversary system becomes less just 
than its competitors in aggregate. Under the modifi ed, Kantian adver-
sary system excuse, by contrast, adversary advocacy loses its impartial 
justifi cations much more quickly, as soon as adversary tactics become 
less effective at securing justice for any individual person. But even as 
the Kantian reconstruction of the adversary system excuse justifi es a 
narrower, more constrained form of adversary advocacy than its third-
personal counterpart (especially in imperfect legal systems), it continues 
to justify the foundational commitments of the adversary process, in-
cluding most notably the structural separation between advocates on 
the one hand and judges and juries on the other.23 And as Part I argued 
in detail, as long as this structural separation endures, lawyers will re-
main professionally obligated sometimes to lie and to cheat.

No Solution

I introduced integrity in response to inadequacies in the third-personal 
approach to impartiality, in order to suggest that ethics, and in particu-
lar legal ethics, cannot be understood from purely within the impartial-
ist tradition but must instead also elaborate alternative more personal 
ethical themes. But the question now arises whether the increased so-
phistication of the second-personal approach to impartial morality ren-
ders my invocation of this alternative to impartiality unnecessary and, 
indeed, misplaced—whether the second-personal account of impartial-
ity, and the Kantian reconstruction of the adversary system excuse, can 
domesticate the ethical burdens associated with the lawyerly vices and 
solve the problem of lawyers’ integrity and therefore, standing alone, 
render the legal profession worthy of commitment.

Kantian arguments, after all, recognize moral complexity—and in-
deed a moral dilemma—in Jim’s and the adversary advocate’s circum-
stances that the third-personal approach to impartiality obscures: even 
as the Kantian argument concludes that, under certain conditions at 
least, Jim should kill and lawyers should lie and cheat, it narrows these 
circumstances and denies that these choices are in any sense obvious or 
easy. The second-personal account of impartiality appears, therefore, to 
correct many of the inadequacies in third-personal impartial morality 
while remaining purely within the impartialist moral tradition.

The problem of integrity, however, endures. The third-personal ac-
count of impartial morality that Williams had directly in mind, and that 
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the commonest versions of the adversary system excuse incorporate, 
presents a particularly crass threat to integrity, to be sure. And the Kan-
tian insight that the dilemmatic aspects of these circumstances are con-
nected to the relationships that the dictator’s offer invites Jim to enter 
into with the one whom he kills and that lawyers enter into with those 
against whom they lie and cheat represents an advance in understand-
ing. But even after the appropriately full subtlety and complexity of 
second-personal impartial moral analysis is brought to bear on Jim’s 
and the adversary advocate’s ethical circumstances, an ineliminable 
component of the dilemmas that they face endures and remains unad-
dressed. And the Kantian advance does not eliminate the threat to integ-
rity that impartiality—including the adversary system excuse—poses or 
diminish the attractions of alternative, more personal approaches to eth-
ics, including to legal ethics.

The second-personal approach to impartial morality calls on Jim and 
on lawyers to betray their personal ideals and ambitions less often and less 
aggressively than third-personal impartiality would do. But in appropriate 
circumstances, second-personal impartial morality still requires Jim to kill 
and lawyers to lie and to cheat and, moreover, continues merely to excuse 
such conduct rather than denying its viciousness directly. Accordingly, the 
second-personal reconstruction of impartial morality still demands per-
sons who face such circumstances to betray their native ambitions in ways 
that blur the distinction between their own projects and other people’s 
and therefore to alienate themselves from their personal projects and am-
bitions in ways that threaten their integrity.

Indeed, in spite of the Kantian’s advance, she risks committing an 
error that is similar to the grotesque error that (I have suggested) is 
committed by the utilitarian who insists that Jim should kill and con-
gratulate himself on saving nineteen lives and that lawyers who lie and 
cheat should congratulate themselves on their truthfulness and fair play. 
The character of this error is revealed in something Korsgaard says in 
the course of explaining why Jim might kill an innocent without violat-
ing the Kantian principle of respecting all persons, one-by-one, as ends 
in themselves. After admitting that any innocent Jim kills has been 
wronged absolutely—or, as she puts it, in the “larger moral world”—
Korsgaard says that Jim and the innocents are forced by their circum-
stances to regard the dictator and their powerlessness before him as 
natural phenomena, and that there arises, therefore, a “smaller moral 
world within which the issue is between [Jim and the innocents].” And 
when an innocent agrees to be the one Jim kills, then, says Korsgaard, 
“in that world this [innocent] consents.”24 Similarly, when an adversary 
advocate whose client ought to lose lies or cheats, she wrongs the per-
sons against whom she acts absolutely, that is, from the most general 
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point of view. But the Kantian will claim that insofar as her victims 
unite with the advocate in believing that the adversary system is the best 
response to the inevitable immorality of some litigants and the inevita-
ble imperfections of adjudication, then the advocate and her victims 
again inhabit a smaller moral world, in which the wrongness of her cli-
ent’s claim (and the imperfectness of the court’s response) are givens, 
and the victims, because they support the adversary system, consent to 
being lied against and cheated.

In adopting this “smaller world” metaphor (and particularly in apply-
ing the metaphor in connection with characterizing the dictator and the 
wrongful client as part of the fi xed background), the Kantian treats Jim 
as of necessity engaged in a noble cooperative project with the innocents, 
whose purpose is to respect persons’ lives given the injustice imposed by 
the dictator’s evil motives and their own inability simply to defeat him. 
And the Kantian similarly treats the lawyer as of necessity engaged in a 
noble cooperative project with those against whom she lies and cheats, 
whose purpose is to respect all persons’ legal rights given the injustice 
imposed by her client’s mistaken claims and the legal system’s inability 
perfectly to adjudicate them. (These noble purposes are achieved, in each 
case, by the collective adoption of fair procedures for selecting the inno-
cent who will die and for adjudicating the legal claims in dispute, proce-
dures that require Jim to kill and lawyers to lie and to cheat.)

But this treatment is merely the Kantian analog to the utilitarian 
claims that Jim has a happy opportunity to save lives and that lawyers 
have a happy opportunity to promote truth and fair play. Like the utili-
tarian, the Kantian attempts to domesticate ordinarily immoral conduct 
by colonizing these activities for impartial morality, this time casting the 
argument not in the utilitarian calculus of benefi cence but rather in the 
Kantian frame of respectful relations.

Moreover, Kantian ideas are no more persuasive on this point than 
their utilitarian counterparts. Even though second-personal impartial 
considerations concerning Jim’s and the lawyer’s circumstances are ex-
hausted by describing the smaller world in which Jim pursues a cooper-
ative venture with the innocent whom he kills and the lawyer cooperates 
with those against whom she lies and cheats, these impartialist accounts 
again incompletely characterize Jim’s activities in killing and the lawyer’s 
activities in lying and cheating. When Jim kills (even if Jim’s victim con-
sents), then he is also engaged in a second, debased collective project 
with the dictator; and when lawyers lie and cheat (even if their victims 
consent) then they are also engaged in a second, debased project with 
their wrongful clients. The goals of these projects, which arise in the 
larger moral world, are to kill an innocent and to promote a meritless 
legal claim, whose death and whose success are, from the point of view 
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of this larger world, not necessary and not consensual. Accordingly, 
adopting them requires Jim and lawyers to betray their personal ambi-
tions (against killing, and in favor of honesty and fair play) in precisely 
the manner that threatens their integrity.

The dilemmas that these cases involve arise because Jim’s circum-
stances, and also the adversary advocate’s, make it impossible to adopt 
one cooperative project without becoming implicated in the other, mak-
ing it necessary to choose between participating in neither project or par-
ticipating in both. And just as the utilitarian’s exclusive focus on the lives 
that Jim saves and on the overall justice that the zealous advocate pro-
motes grotesquely ignores the facts that Jim is also intimately involved in 
killing and that lawyers are also intimately involved in lying and cheat-
ing, so the Kantian’s exclusive focus on Jim’s noble collaboration with 
the innocents and lawyers’ noble collaborations with their victims gro-
tesquely ignores the fact that these decisions also involve Jim in a debased 
collaboration with the dictator and also involve lawyers in a debased col-
laboration with their undeserving clients. Even if Korsgaard’s analysis is 
right, Jim’s and the lawyer’s decisions will determine how intimately they 
are connected to these debased projects; that is, will fi x the authorship of 
the projects. The “smaller world” that second-personal impartial analysis 
invokes in such cases is therefore inadequate to the moral content of the 
cases, and this refl ects a substantial limitation of second-personal impar-
tial morality and not just a careless metaphor. Like the utilitarian, the 
Kantian in the end just ignores or even suppresses the fact that impartial 
morality requires Jim and adversary advocates, betraying their personal 
ideals and ambitions, to sacrifi ce their integrity.*

• • •

The Kantian innovation in analyzing the impartial component of the 
dilemmas that Jim and adversary advocates face has therefore left the 

* The Kantian might try to resuscitate the smaller world metaphor by arguing that it 
produces insights into Jim’s state of mind when he kills and lawyers’ states of mind when 
they lie and cheat that dissolve the tension between these actions and their more personal 
ideals and ambitions. Specifi cally, the Kantian might argue (employing a distinction that is 
familiar in criminal law) that the smaller world metaphor reveals that although Jim and 
lawyers must intend for their debased projects to succeed, they are not principally moti-
vated by the considerations underlying these debased projects, and that this creates a pro-
tective distance from these projects that helps preserve integrity. But while the distinction 
between intent and motive may be helpful in other contexts, it cannot usefully be employed 
here. The ordinary fi rst-personal ambitions that the debased projects betray include the 
ambition to avoid intentional (indeed, probably even negligent) and not just ill-motivated 
killing, lying, and cheating. Moreover, and probably more importantly, the ambition to 
avoid only ill-motivated killing, lying, or cheating cannot properly be formulated as a 
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problem concerning integrity precisely where it was. Even on the second-
personal account of impartiality, the all-things-considered, impartially 
most justifi ed courses of action—the noble collaborations to save lives 
and promote justice—intimately involve Jim and adversary advocates in 
parallel courses of action—the debased collaborations with the dictator 
and the wrongful clients—that require them to abandon, and indeed to 
betray, ideals and ambitions that are near the core of their personal con-
ceptions of the forms of life they aim to achieve.*

To be sure, the shape of the problem is rendered slightly different 
under the second- than under the third-personal conception of impar-
tiality, and the metaphor through which the problem is developed has 
changed accordingly. Thus the Kantian’s emphasis on individualized, in-
tersubjective justifi cation allows her to recognize that there can some-
times be a difference between a person’s doing an act herself and failing 
to prevent someone else from doing the same thing. And this, relatedly, 
allows her to resist the unattractive, overtly mechanical characterization 
that Williams successfully imposed on utilitarianism, namely that it re-
quires persons to see themselves as nothing more than “channel[s] be-
tween the input of everyone’s projects, including [their] own, and an 
output of optimifi c decision.”25

But although, unlike the utilitarian, the Kantian can recognize that 
(because of the dictator’s supervening responsibility) Jim’s refusing to 
kill the one is not equivalent to murdering nineteen and the lawyer’s 
refusal to lie and cheat is not equivalent to subverting justice, she can-
not adequately recognize that the difference between these two—the 
degree of intimacy of Jim’s and the lawyer’s connections to a course of 
action—may properly matter more to Jim and to the lawyer than to 
third parties.†26

personal ambition at all, at least not where (as the impartialist arguments would have it) 
ill-motivated is understood merely to mean inconsistent with the demands of impartial 
morality. As I shall argue in the next chapter, integrity requires forming ambitions at a 
greater level of particularity than the generic ambition to do what is impartially required.

* Here it is particularly striking, in light of her express concern for the possibility that 
the innocents may be pacifi sts, that Korsgaard never asks where Jim’s pacifi sm would 
leave the argument.

† Korsgaard’s proposal that in the smaller world in which they must think of themselves 
as acting, Jim and the adversary advocate are “forced” to view the dictator and the 
wrongful client as “natural” phenomena, suggests that the Kantian position may be even 
weaker in this respect than the main argument asserts.

Kant’s own views introduce the diffi culty. In particular, Kant famously claimed that it is 
always wrong to use deception or coercion, even in order to combat evil, and that such 
methods are anyway unnecessary because the evildoer retains entire responsibility for all 
his actions, leaving no place for blaming the person who might have prevented these ac-
tions through coercion but declined to do so. This view, which is the precise opposite of 
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And although, unlike the utilitarian, the Kantian can (because she 
recognizes the separate importance of all moral creatures and relation-
ships) avoid the mechanistic cog-like account of individual agency of 
which Williams accused utilitarianism, she cannot adequately recog-
nize the degree of independence each moral agent may properly claim 
from all others. For both these reasons, the person whose practical rea-
soning follows, exclusively, the Kantian conception of second-personal 
impartial morality once again displays an insuffi ciently secure rela-
tionship to his own moral ideals and ambitions. He may not quite 
measure his ideals and agency as the weather measures the wind, but 
he does nevertheless suffer, “in the most literal sense, an attack on his 
integrity.”27

the utilitarian idea that the good person should adjust herself infi nitely fl exibly to others 
as she fi nds them, pursues moral purity and preserves integrity. But it does so only by in-
sisting that it is obvious that Jim should never kill and that lawyers should never lie or 
cheat, so that the protection for integrity comes at the expense of wildly implausible 
claims about impartial morality.

Korsgaard accepts this criticism of Kant. She argues that Kant’s tendency to respond to 
wrong in others by withdrawing into moral purity and attributing all the blame to the 
initial wrongdoers represents a misplaced rigorism, and she tries, within the Kantian 
frame, to explore the possibility of abandoning ordinary moral scruples in order to com-
bat evil. Korsgaard proposes an analog of the smaller world metaphor as a way of treat-
ing the evildoer as a force of nature placed outside of the primary arena of moral concern, 
and in this way attempts to open up a space for the moral entitlement to use coercion and 
deception against evil and a space for limited moral responsibility for failing to do so. But, 
this approach to the dilemma of dealing with wrong in others again goes too far (and for 
the reasons that the main text identifi ed). By treating wrongdoers as natural phenomena 
that reside outside of the agent’s moral world and force the agent to respond, Korsgaard 
again abandons the sense of the difference between the wrongdoers’ plans and the agent’s 
own, and the sense of the wrongdoer’s independent responsibility, on which integrity de-
pends. Efforts to accommodate utilitarian intuitions about the need to be fl exible in the 
face of evil into the Kantian view seem inevitably to go all the way over to the utilitarian 
view, ignoring the side of the question on which Kant himself insisted and joining in utili-
tarianism’s sacrifi ce of integrity.

These cases are so diffi cult because the dictator and the wrongful client have made com-
promising offers and left Jim and the lawyer free to decline; and this imposes responsibil-
ity on both the initial wrongdoers and the persons who react to them. Fully understanding 
such cases requires coming to grips with both elements of each description and balancing 
them against each other. Purely impartial morality, in either its utilitarian or Kantian in-
stantiations, cannot achieve this balance because it denies one or the other of the poles 
across which the balance must be achieved. And efforts, like Korsgaard’s, to moderate an 
impartialist view’s extreme position inevitably swing all the way to the other extreme, so 
that they are unable to sustain the sense that an agent can be both responsible for adjust-
ing her actions in response to wrongs that others have initiated and less responsible than 
those who initiate the wrongs. By contrast, the fi rst-personal moral ideas toward which I 
am arguing make it possible to recognize both poles at once and thus render the required 
balancing effort possible.
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Perhaps Jim can, in the shadow of the dictator’s threat and offer, jus-
tify his killing either in utilitarian terms, as minimizing aggregate kill-
ings, or in Kantian terms, including to the one whom he would kill. 
And perhaps lawyers can, in the shadow of their clients’ meritless claims, 
justify lying and cheating, either in utilitarian terms, as promoting jus-
tice overall, or in Kantian terms, including to those against whom they 
lie and cheat. But while it may be that, in the shadow of the wrongs 
that confront them, Jim and adversary advocates are impartially justi-
fi ed in killing or in lying and cheating, they are not simply subsumed in 
the shadow of these wrongs. Moreover, such impartial justifi cations 
cannot resolve, and must make room for, the separate question how far 
and how fully Jim and adversary advocates should enter into the shad-
ows of the wrongs that they confront.28 And this is necessarily a more 
intimate, more personal question, because it involves considering 
whether to retreat (for the moment) from their own benevolent ideals 
and instead to implicate themselves in the wrongful projects of others, 
at least in the sense of making one of these projects—killing the one, or 
lying and cheating in the service of meritless claims—into their own.

The dilemmas that Jim and lawyers face are not dissolved by impar-
tial moral analysis because the problems of the intimacy of Jim’s connec-
tion to the killing and of lawyers’ connections to lying and cheating—the 
problems of authorship—that the dilemmas pose are not dissolved, or 
indeed even addressed, by impartial moral analysis in either its utilitar-
ian or Kantian forms. Nor, on refl ection, could they be. Impartial moral 
analysis necessarily proceeds from the points of view of others, and the 
Kantian innovation was to focus this moral inquiry not on the third-
person-plural point of view of aggregate value, but rather on the inde-
pendent, second-personal points of view of individual agents, taken one 
at a time. The problems of authorship and integrity that lie at the core 
of these dilemmas, on the other hand, are fi rst-personal. They must be 
addressed not from the points of view of others, but from the point of 
view of the agent herself—that is from Jim’s point of view, and from the 
lawyer’s.
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Chapter 6

INTEGRITY AND THE FIRST PERSON

Lawyers’ professional obligations to lie and to cheat threaten their 
integrity. Moreover, impartialist moral arguments such as the adversary 
system excuse—which justify the lawyerly vices only indirectly and as 
necessarily evils rather than directly refuting that adversary advocates 
display them—cannot relieve this threat. Indeed such arguments en-
trench the attack on lawyers’ integrity by increasing the pressure on 
lawyers to honor the professional obligations at its source. Accordingly, 
insofar as integrity is a substantial value, the ethical burdens associated 
with the lawyerly vices require independent attention, of a sort that the 
impartialist tradition in legal ethics cannot provide, before the legal pro-
fession may be rendered all-things-considered worthy of commitment.

This makes it natural for legal ethics to develop the unconventional 
themes toward which I have been gesturing and which I take up in ear-
nest in Part III. The idea of integrity suggests that living an ethical life 
involves more than responding impartially to the claims of others, 
whether these arise in the third person (through the contributions they 
make to overall value) or in the second person (through the demands 
they make for individuated justifi cation). Instead, persons also have a 
deep and distinctively ethical interest in living a life that can be seen, 
from the inside, as an appealing whole and, moreover, a whole that is 
authored by the person who lives it. Insofar as integrity is ethically im-
portant, therefore, a person who forms ambitions and plans—who un-
dertakes to author her own moral life—thereby (in a way) creates ethical 
reasons for herself. As I have been saying, integrity, and the plans and 
ambitions through whose recognition and pursuit integrity arises, in-
volve not third- or even second- but rather fi rst-personal ethical ideals.*

* A more common usage, which refers to “agent-relative” and “agent-neutral” instead 
of to fi rst-personal and impartial reasons, tends to obscure the important point that fi rst-
personal ideals have as much claim to be called ethical as impartial ideals, instead making 
it natural (although not required) to associate agent-relative with prudential reasons and 
to reserve ethics for agent-neutral reasons. This natural association diminishes agent-
relative reasons and elevates agent-neutral reasons and therefore makes it diffi cult to credit 
that the former may sometimes outweigh the latter in all-things-considered practical delib-
erations. My slightly unusual usage is designed to counteract this tendency and to empha-
size that fi rst-personal ambitions may involve serving others and can be as ethical as 
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An Insubstantial Ideal?

But although the book’s overall movement of thought hinges on the im-
portance of integrity, I have not said anything formal to establish that 
integrity is a substantial ethical ideal or indeed that it is appealing at all. 
The argument has instead proceeded purely intuitively on this point, 
emphasizing the powerful sense that lawyers (and also Jim) face a genu-
ine dilemma—that lawyers who lie and cheat (and Jim if he kills) should 
experience considerable distress, and indeed that a truly good person 
facing such a dilemma might not always lie and cheat (or kill) simply 
because doing so is impartially required. But although it is surely diffi -
cult to imagine that lawyers can take lightly their professional circum-
stances (just as it is diffi cult to imagine that Jim might lightly kill), to 
identify the burdens that lying and cheating involves is not yet to take 
their measure. In particular, it is not obvious that the burdens associated 
with lost integrity are ethical, rather than merely emotional. Indeed, it is 
tempting to doubt integrity’s ethical appeal—to say that although integ-
rity would be a nice thing in a perfect world, it should not be sought in 
our imperfect world, at least not when integrity comes at a cost to im-
partial morality.

The very examples through which I have introduced integrity contrib-
ute to this doubt about integrity’s ethical bona fi des. The adversary sys-
tem excuse entails that (no matter how noble their motives) lawyers 
who refuse to lie or to cheat act unjustly—that they do not only disap-
point their clients but also promote legally and morally incorrect out-
comes. (Jim would act similarly unjustly in refusing to kill even if he 
refused in the name of a benign ambition.) This is a serious matter, and 
I have accepted from the beginning that when the injustice becomes 
great enough (or, as I put it in connection with Jim’s case, when the 
numbers get big enough) then it seems self-indulgent for a person to in-
sist on his integrity and refuse to do what impartialist morality requires. 
Moreover, it is unclear why the sense of self-indulgence depends on the 
extent of the injustice—even smaller injustices involve failing to satisfy 
obligations to others, after all.

Accordingly, a person who insists on his integrity at the cost of doing 
injustice, no matter how trivial, seems to display an unappealing inter-
est in his own moral purity.1 At the very least, he appears utopian, which 
is to say not quite morally serious. Insisting on integrity in Jim’s case 

impartial ideals. (Agape, after all, is a fi rst-personal ideal, as are any number of traditional 
virtues.) This is appropriate for an argument that seeks to unseat the hegemony of impar-
tial ethics.
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seems to wish away evil rather than to confront it.*2 And insisting on 
integrity in the case of lawyers seems childishly to cling to naïve ambi-
tions that must be outgrown in order to function as mature participants 
in complex, professionally specialized societies. Integrity, it seems, is 
nothing much to vaunt of, being unsuited to moral life in the world as it 
actually is.

These suggestions express a more basic idea, namely of the ethical 
hegemony of impartiality. This idea acknowledges that personal moral 
ambitions may confl ict with impartiality and that insisting on impar-
tiality in the face of such confl icts may threaten integrity. But the he-
gemonic view of impartiality insists that personal moral ambitions, 
and the ideal of integrity that frames them, are categorically less sub-
stantial than impartial values, so that the confl icts must, in every case, 
be resolved in favor of impartiality. Alternatively, such a view may 
bring the hegemony of impartiality within the agent’s personal ambi-
tions, as it were, proposing that a good person will look to impartial-
ity in constructing his personal ambitions, and will in particular make 
it his ambition always to comply with the demands of impartial mo-
rality. Integrity may, of course, be emotionally important; but it is 
not, on this view, an ethically substantial value, in the sense that con-
siderations concerning integrity carry vanishingly little free-standing 
weight in all-things-considered practical deliberations. Rather than 
indulging integrity, as I propose to do, practical thought ought to 
overrule it.

I shall argue, against this view, that integrity is an ethically substantial 
ideal—that insisting on integrity is not self-indulgent or frivolous. The 
argument proposes that the fi rst-personal ideals and ambitions that estab-
lish the architecture of integrity are essential to the ethical personalities of 
creatures like us. If fi rst-personal ambitions are not respected, and some-
times even held to outweigh impartial morality in all-things-considered 
practical deliberations, this attacks the very features of persons to which 
impartial morality latches on (and in particular their individual agency). 
Integrity and its associated fi rst-personal ambitions are therefore not op-
tional for ethics—not optional from the point of view of the agent who 
insists on them and also not optional for ethical theory, either, which can-
not go about placing demands on persons that attack the personality in 
whose name it arises.

* These thoughts bring to mind the arguments of David Hare’s reforming politician, 
who wishes to abandon his party’s ideological purity in favor of a pragmatic approach: 
“Doing good is easy. The world needs people who’ll fi ght evil as well. Yes, and that’s a 
much dirtier business, much harder, it needs more discipline, it needs much more skill . . . 
it means being serious.”
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Hegemonic Impartiality

The pathologies of hegemonic third-personal impartial ethics are already 
familiar from the initial treatment of the problem of integrity. The third-
personal construction of impartial morality does not just occasionally 
oppose particular ambitions—as these ambitions come into confl ict with 
the common good—but instead always opposes every personal ambition, 
and indeed runs roughshod over the very idea of a personal ambition. To 
see why, recall Herman’s observation that even when utilitarianism al-
lows a person to pursue a personal project, “the utilitarian agent must 
accept as the justifying reason for his action that it turned out to be the 
impartially preferred path.”3 Utilitarianism insists, in other words, that 
the agent “must not only be prepared to interrupt his projects when util-
ity calls, but he must also pursue his projects without the sense that what 
makes them worth pursuing is connected to the fact that they are his.”4 
Utilitarianism, once again, fails to “take seriously the distinction between 
persons,”5 and not just in the familiar sense of denying that persons, as 
patients, are free-standing sources of individual demands on others, but 
also in a second sense. It also denies that persons, as agents, may possess 
individual projects that are peculiarly theirs and for which they bear spe-
cial responsibility.

The practical personality of an agent who accepts the hegemony of the 
third-personal conception of impartial morality thus falls apart, so that 
the third-personal view quite literally deprives morality of its subjects and 
reduces persons to being morality’s many objects. (Third-personal moral-
ity represents, in this respect, an abstract generalization of the view ex-
pressed by Arthur Koestler’s old Communist Rubashov, that “honor is to 
be useful without fuss,”6 which similarly deprives honor of any persons 
who might display it.) Accordingly, it is neither self-indulgent nor utopian 
to resist the hegemony of third-personal impartial morality, because it can-
not be morally self-indulgent for a moral agent to insist that she is, simply, 
a moral agent, even if this comes at some cost to the common good. It 
cannot be self-indulgent because the alternative—which is to abandon any 
sense of her individual and distinctive moral personality—leaves morality 
with no one to whom to apply, and so renders morality itself obsolete.

The hegemonic claims of third-personal impartial morality should 
clearly be resisted. But the third-personal, as is by now familiar, is not 
the only available account of impartial morality. And the argument has 
therefore not yet justifi ed resisting impartiality generally in the name of 
fi rst-personal ethical ambitions. Even if it is not self-indulgent to insist 
on integrity in the face of the extravagant demands of third-personal 
impartiality, it may yet be self-indulgent to resist even the more modest 
demands made by impartiality’s second-personal elaboration.
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The case against a purely second-personal view of ethical life is much 
less secure, and the arguments by which I make it traverse rough and 
treacherous terrain, so that I will necessarily step more tentatively than 
before. They begin from the observation that even second-personal 
impartiality can override an agent’s fi rst-personal ambitions. Second-
personal morality is famously no cakewalk: Kantians admit that it “does 
involve a requirement that one be prepared to set aside one’s deepest 
projects if they require [impartially] impermissible actions.”7 Moreover, 
Kantians celebrate this feature of impartial morality. They insist that 
impartial morality should play a special role in practical life—that 
whereas all other ambitions must yield in the face of confl icts with 
impartial morality, “the attachment to morality,” as Herman says, “is 
supposed to be unconditional.”8 Put slightly differently, “[t]he Kantian 
argument is that at the limit, where the confl ict with morality is serious 
and unavoidable, morality must win.”9

But Kantians also claim that the second-personal elaboration of im-
partiality is nevertheless more modest, in respect of fi rst-personal ambi-
tions, than the third. Impartiality, on the second-personal view, does not 
attack the very idea of a fi rst-personal ambition, but instead functions 
only to set the limits within which fi rst-personal ambitions may fl our-
ish.10 Instead of insisting that impartiality must subsume all of an agent’s 
projects, the second-personal approach to impartial morality merely 
subjects these projects to a kind of appellate review based on an impar-
tial standard.11 Accordingly, second-personal impartial ethics allows 
persons to pursue their projects and plans in many cases, including even 
for the reasons that these are their projects and plans, and cuts a person 
off from her ambitions only when these ambitions come into confl ict 
with the requirements of second-personal impartial justifi cation.

Kantians claim that this modesty makes second-personal impartiality 
consistent with integrity. They observe that not every constraint on fi rst-
personal ambitions undermines integrity and propose that the discrete 
(rather than pervasive and continuous) sacrifi ces of fi rst-personal ambi-
tions that second-personal impartial morality requires merely limit the 
expression of an individual moral personality whose underlying endur-
ance the second-personal view recognizes and even values. Thus although 
Herman recognizes that, “[f]or morality to respect the conditions of 
character (one’s integrity as a person), it must respect the agent’s attach-
ments to his projects in a way that permits his actions to be the expres-
sion of those attachments,” she insists that it need not “honor uncondi-
tional attachments.”12

Indeed, Kantians go even further and propose that because second-
personal impartiality allows agents to retain and promote a broad range 
of fi rst-personal projects and ambitions, respecting the commands of 
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second-personal impartiality might itself become a fi rst-personal ambi-
tion, whose adoption promotes integrity—that “an attachment to impar-
tial morality can itself be a project that gives a life meaning.”13 Kantian 
morality proposes, along these lines, to sustain in persons “an idea of 
the whole: a project whose point is to shape and limit other projects so 
that they are compatible with an ideal sense of how a person ought to 
live.”14 For the Kantian, second-personal impartial morality “can be 
(and is meant to be taken as) defi ning of a sense of self” so that “in hav-
ing a moral character, a person will not have given up something in the 
way of integrity that standing aside from impartial morality would 
allow.”15 And accordingly, the Kantian concludes that although it might 
not be self-indulgent or utopian to resist the (complete) sacrifi ce of integ-
rity that the totalizing demands of third-personal impartiality impose, it 
is self-indulgent to resist the more modest restrictions on fi rst-personal 
ambitions that second-personal impartiality requires.*16

The Kantian development of second-personal impartial morality there-
fore accepts that integrity is important and squarely poses the right ques-
tion, namely what limits on fi rst-personal ambitions, and what sacrifi ces 
of integrity, it is reasonable for impartiality to require. Moreover, the 
Kantian position is surely right to insist that no fi rst-personal ambition 
may be held unconditionally, so that when impartial considerations be-
come important enough, they override every fi rst-personal ambition. As 
I have said from the beginning, as the numbers get larger, it eventually 
does become simply self-indulgent for Jim to insist on his personal ambi-
tions to benevolence and to refuse to kill the one. But there is a large gap 
between the irresistible and indeed banal idea that every fi rst-personal 

*The idea that impartial morality can serve as an organizing whole for a person’s fi rst-
personal ambitions brings to mind a more radical view about the relationship between 
impartiality and integrity, which is often associated with Kant himself. According to this 
view, making second-personal impartiality into a fi rst-personal project is not only consis-
tent with integrity but required for integrity, because only ambitions that are consistent 
with impartiality can be autonomous and authentic (because all ambitions that are incon-
sistent with impartiality involve the heteronomous capitulations of the agent’s will to ex-
ternal causes). The burden of this approach, of course, is to draw the necessary connection 
between autonomy and integrity on the one hand, and impartiality on the other. Kant 
himself believed the connection to be extremely intimate—when he claimed that the For-
mula of the Universal Law (“Act only on that maxim through which you can at the same 
time will that it should become a universal law.”) and the Formula of the Kingdom of 
Ends (“So act as if you were through your maxims a law-making member of a kingdom of 
ends.”) are alternative formulations of the single principle he called the Categorical Im-
perative, Kant in effect claimed that autonomy is equivalent to impartiality. Modern Kan-
tians who follow this approach fi nd the connection less close—even Korsgaard, who takes 
a particularly demanding view, connects autonomy to impartiality only by reference to ad-
ditional ideas about the nature of Enlightenment practical identity and the public charac-
ter of refl ection and deliberation.
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ambition must be sometimes overridable, including by impartial consid-
erations, on the one hand, and, on the other, the much stronger and less 
obviously appealing claim that impartiality should itself be the limiting 
principle of fi rst-personal ambitions, so that the boundaries of integrity 
are precisely established by the delicate balance of second-order impar-
tial moral reasons. And this is the claim that Kantians who promote the 
hegemonic reconstruction of second-personal impartial morality assert.

Integrity and Practical Reason

Although persons should of course be attuned to impartiality and make 
it an important consideration in their practical lives, an unconditional 
attachment to impartiality, even in the limiting sense associated with the 
second-personal approach, is not appropriate for creatures like us. As 
both the Jim example and the case of lawyers illustrate, second-personal 
impartial morality is too broad-reaching in its concerns and conse-
quently too fl uid in its requirements for narrow and imperfect creatures 
like us to take it hegemonically as our own. Indeed, every fi rst-personal 
project will sometimes confl ict with impartiality in a way that can place 
integrity under threat, which is why the problem of integrity cannot be 
resolved simply by making impartiality itself into a fi rst-personal ambi-
tion.* Forming fi rst-personal ambitions that sometimes outweigh im-
partial morality, all things considered, is therefore constitutive of the 
kinds of creatures that we are, and indeed of our capacity to engage 
morality (including impartial morality) at all. Put slightly differently, 
our interest in integrity is not just an ordinary ethical failing (like petty 
selfi shness), which we would do better to suppress (insofar as we can). 
Instead, if we lacked this interest we would be not better but rather so 
different that the ethical ideals we fi nd familiar (including the ideals as-
sociated with impartiality) would no longer properly apply to us in the 
familiar way.†

Sustaining this view of integrity requires an argument that takes up the 
basic structure of human practical reason. This is a demanding condition. 

* It may be helpful, in this connection to draw a loose analogy between the problem of 
integrity in practical reason and the problem of consistency in theoretical reason. Accord-
ing to this analogy, people cannot save their integrity by abandoning all independent fi rst-
personal ideals and aiming simply to do that which is impartially best for much the same 
reasons for which they cannot avoid inconsistent beliefs by abandoning all particular be-
liefs and adopting only a generic belief in “the truth.”

† Our interest in status perhaps serves as a useful analogy in this respect. We could not 
lose this interest without totally transforming ideals concerning nonsubordination that are 
central to ethical life as, being creatures concerned with status, we now know it.
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In particular, it will not do to proceed in a merely psychological mode, in 
the sense of addressing only the emotional rather than the rational struc-
ture of our fi rst-personal ambitions. A psychological argument may be 
suggestive. But it cannot sustain the idea, on which the independence of 
fi rst-personal morality depends, that our interest in integrity is constitu-
tive of our moral personality and not just a regrettable (and resistible) 
weakness.

Both the suggestiveness and the shortcomings of the psychological ap-
proach are illustrated by an effort Williams makes to enlist the psycho-
logical structure of fi rst-personal ambitions in resisting the hegemony of 
impartialist morality. Williams observes that certain projects—Williams 
calls them ground projects—are so central to a person’s ambitions over-
all that “the loss of all or most of [these] would remove meaning [from 
that person’s life]”17 and therefore leave him “unclear why [he] should 
go on at all.”18 These projects therefore set the limits of persons’ en-
gagements with morality in any form,*19 and Williams proposes that the 
hegemonic claims of impartial morality should be rejected because they 
make no room for these limits—either because, on the third-personal 
model, they refuse to acknowledge the very idea of a personal ambition 
or because, even on the second-personal model, they refuse to accord an 
ambition’s status as a ground project suitable weight in deliberations 
about how to proceed.†20 It is, Williams thinks, “quite unreasonable for 

* Note that whatever else they may be, ground projects are not mere symptoms of petu-
lant self-absorption. Persons do not act in accordance with ground projects for the sake of 
having a reason to continue (just as persons do not act in accordance with their ambitions 
for the sake of preserving integrity). Instead, they act because of that which would make 
them have no reason to continue (which would make them lose their integrity) were they 
to act otherwise.

† If the hegemonic idea that only impartiality is unconditional means anything, it means 
that persons must abandon even their ground projects whenever these transgress the limits 
that impartiality establishes. (Here recall that although Korsgaard asks how the innocents’ 
possible pacifi sm might affect the Kantian analysis of Jim’s situation, she gives no consid-
eration to the question of Jim’s possible pacifi sm or how this might affect the analysis of 
what he should, all things considered, do.)

To be sure, an ambition’s status as a ground project may increase the suffering that the 
person who holds it will experience if he is required to give it up, and this may lead the 
Kantian (and indeed even the utilitarian) to conclude that the person should not give it 
up. But this suggestion cannot explain why the person’s suffering should not be thought to 
express morally unjustifi able attitudes and therefore viewed as the person’s own fault. 
Moreover, the suggestion also fails to capture the concerns refl ected in the argument about 
integrity. It treats the person whose ground project is under threat as a patient and asks 
how much he may fairly be required to suffer, so that the dilemmas faced by Jim and by 
lawyers become exercises in the limits of self-sacrifi ce. The argument about integrity, by 
contrast, approaches the problem from an altogether different angle, and is concerned 
with ground projects not in order to protect their authors’ interests as patients, but rather 
to preserve their integrity as agents.
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a man to give up, in the name of the impartial good ordering of the 
world of moral agents, something which is a condition of his having any 
interest in being around in that world at all.”21

Moreover, adds Williams, it is equally unreasonable to expect persons 
to avoid this extremity by placing impartiality itself at the center of their 
fi rst-personal ground projects, acquiring, as he puts it, the disposition to 
promote the conclusions of casuistical argument.22 This suggestion, he 
says, is inconsistent with “the psychological form in which ethical consid-
erations have to be embodied”23 in practical deliberations, namely that 
they can be effective only if they are incorporated into an agent’s charac-
ter.* Williams insists that the problem of character imposes a bound on 
people’s responsiveness to the conclusions of impartial moral argument, 
including even in the merely limiting role proposed by the second-personal 
reconstruction of impartiality. The ethical dispositions that make up a 
person’s character display, Williams says, “resistance or (to change the 
metaphor) momentum” and this is one reason why “we can have, and we 
need, more than the one ethical disposition of asking the question ‘what 
ought [impartially] to be done?’ and abiding by the answers to it.”24

Williams seeks, through these observations, to resist the hegemony of 
impartiality, including in its second-personal incarnation, because it is 
inconsistent with the psychological structure of our engagement with 
morality. But although Williams’s argument has some intuitive appeal, it 
is ultimately let down by its psychological nature.25 Williams’s psycholo-
gism undermines his conclusion that it is unreasonable for impartial 
morality to take a hegemonic turn, or at least confi nes this conclusion 
to giving “unreasonable” a philosophically less interesting meaning than 
the circumstances require. Although Williams’s argument might estab-
lish that persons have only a fragile moral resolve and only a limited 
moral fl exibility, it does not establish that these limitations are anything 
more than ordinary moral weaknesses, like greed or cruelty, which 
should be suppressed insofar as possible, although they will inevitably 
resurface. And although it may be unreasonable, in the sense of being 
unrealistically optimistic, for morality to ignore that we are, in respect 
of our integrity, fl awed creatures, it is surely not unreasonable, in the 
sense of ignoring a form of value, for morality to seek to correct and 
constrain our integrity insofar as this is possible and to lament that we 
are fl awed insofar as it is not.

*This reference to character reprises the idea of integrity in a new context. Thus, when 
a person acts in character we say that her actions and her character are integrated or, for 
short, that she has integrity. And when a person is required by impartiality to betray her 
fi rst-personal ideals and ambitions (as Jim and lawyers are required to do), we say not just 
that her integrity is forfeit but also, and relatedly, that she acts out of character.
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To sustain the view that our interest in integrity, far from being self-
indulgent or refl ecting moral weakness, defeats the hegemonic ambitions 
of impartialist morality requires developing a practical and not just a 
psychological elaboration of the idea that integrity gives ethical ambi-
tions an inertial force capable of overpowering the shifting demands of 
impartialist morality (including even in its second-personal develop-
ment). To this end, I borrow some of the intuitions that Williams’s argu-
ment pursued but reconstruct these intuitions using ideas from the theory 
of bounded rationality rather than from moral psychology. Our practical 
rationality is bounded in ways that make it reasonable for us sometimes 
to insist on our integrity and to pursue fi rst-personal ambitions even 
when this is not impartially best and that make it unreasonable for us to 
accept an unconditional attachment to impartialist morality (including 
even in its second-personal manifestation).26

The most familiar sense in which persons are only boundedly rational 
is that they possess limited deliberative capacities. Persons are not “fric-
tionless deliberators,”27 as Michael Bratman says, but instead “have 
limited resources for use in attending to problems, deliberating about 
options, determining likely consequences, performing relevant calcula-
tions, and so on.”28 These limits render persons open to the values of 
repose. The outcomes of persons’ practical deliberations—the inten-
tions or plans that these deliberations generate—must “resist[] reconsid-
eration,”29 so that they have “a characteristic of stability or inertia,”30 
which is, Bratman proposes, “appropriate for guiding the education and 
development of agents like us over the long run.”31 If they did not, per-
sons would revisit their intentions in response to new reasons (or even 
just a new appreciation of old reasons) even when the increased accu-
racy of the conclusions that the additional deliberation generated could 
not justify its deliberative costs. In the extreme case, which is never far 
off, persons would be made practically impotent—literally paralyzed—
by endlessly revisionary deliberation, being bankrupted (as it were) by 
the costs that such deliberation involves. Given the costs of deliberation, 
“the partiality of [our] plans is,” as Bratman says, essential to their use-
fulness to us.”32

The inertia of intentions necessarily has effects on practical reasoning 
going forward—“prior intentions not up for reconsideration constrain 
further intentions”33—so that a boundedly rational person who appro-
priately does not reconsider one of her intentions may depart from what, 
in a sense, she has all-things-considered most reason to do. Indeed, inso-
far as the friction associated with deliberation about whether or not to 
reconsider an intention makes it reasonable for an agent to apply the 
same dispositions of nonreconsideration across many cases, it can be rea-
sonable for the agent to fail to reconsider even when the improvement in 
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the accuracy of her intentions that reconsideration would have produced 
exceeds the frictional costs that the reconsideration would have involved 
specifi cally in the case at hand.34 Moreover, it can be unreasonable, even 
from a point of view outside the agent and not subject to the inertial 
constraints associated with the agent’s intentions, to criticize the agent in 
such a case. The criticism is unreasonable insofar as (because of the fric-
tion that deliberation necessarily involves) the habits and dispositions of 
nonreconsideration that the agent applies are reasonable for the agent to 
have, because they tend, over the long run and given the costs of delib-
eration, to promote the effectiveness and accuracy of the agent’s practical 
deliberations.35

This analysis of bounded rationality suggests a practical recon-
struction of the architecture of fi rst-personal morality that resists the 
hegemony of impartial morality while avoiding the psychologism that 
undermined Williams’s account. Insofar as it is reasonable for an agent 
not to reconsider her intentions, it can be reasonable from the agent’s 
own point of view sometimes to persist in pursuing her fi rst-personal 
ambitions—which are simply grandiose and highly general intentions—
even when, as circumstances have developed, these ambitions have be-
come inconsistent with impartial morality. An agent who persists in 
this way is not giving in to her shortcomings or being self-indulgent 
but, to the contrary, managing her unavoidable limitations as best she 
can. Indeed, it is unreasonable for others to criticize such an agent 
even though they perceive, as she does not, that she is in a sense de-
parting from what impartiality requires—unreasonable because such 
criticism ignores the costs of the friction that unavoidably accompanies 
the reconsideration necessary for her to track impartial morality more 
perfectly in the case at hand.

This friction (and the unreasonableness of ignoring it) will of course 
be greater if impartial morality is given a third- than if it is given a 
second-personal interpretation, because the maximizing conception of 
impartiality that the third-personal view elaborates is much more fi ckle 
in the face of changed circumstances than the limiting conception asso-
ciated with the second-personal view. But even the second-personal ap-
proach to impartiality is sensitive to circumstance (as both the lawyer’s 
case and Jim’s illustrate), so that the deliberative costs of tracking even 
second-personal impartiality cannot be ignored and sometimes under-
write retaining fi rst-personal ambitions that transgress the limits that 
second-personal impartiality would impose under conditions of perfect 
rationality.* Integrity, rather than being self-indulgent, is revealed by 

*Once again, insofar as the friction associated with deliberations about whether to re-
consider makes it reasonable to develop general habits of nonreconsideration, the failure
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this argument to be an expression of the necessarily inertial character of 
the intentions of boundedly rational creatures.

But even as these observations explain why it is in many situations 
unreasonable for a person always to sacrifi ce her ambitions to the de-
mands of impartial morality, and unreasonable for others to criticize her 
for not doing so, they do not quite apply to circumstances like the ad-
versary advocate’s (or Jim’s). The resistance to impartial morality that 
the argument so far supports depends on the reasonableness of not even 
reconsidering the fi rst-personal ambitions under whose banner this re-
sistance arises. But the one fi xed fact about situations like the lawyer’s 
(and Jim’s), the fact to which the argument has returned again and 
again, is that these situations involve moral dilemmas. The impartial 
principles and the fi rst-personal ambitions at stake in these cases are 
both so weighty, and the tensions between them are so great, that any 
reasonable person in the lawyer’s position (or in Jim’s) will experience 
an almost irresistible impulse to deliberate intensively about what she 
should do.* Given the stakes on both sides, nonreconsideration of the 
lawyer’s ambitions not to lie and cheat (or of Jim’s ambition not to kill) 
is in these cases unreasonable. And so the account of integrity developed 
in the previous paragraphs does not, by its very nature, quite apply in 
the cases at hand.

Nevertheless, the form of this approach to integrity—the idea that the 
grounds of integrity lie in our imperfect rationality—is broader than the 
specifi c development that I have so far presented. And it is possible to 
adapt this argument to explain why it is unreasonable hegemonically to 
make impartial morality into the limiting condition of fi rst-personal am-
bitions even in dilemmas in which reconsideration is clearly appropri-
ate. The necessary adaptation proposes a practical reconstruction to the 
intuitions concerning the limits of human motivation that Williams gave 
a merely psychological expression.

The deliberative frictions that the argument so far has emphasized do 
not exhaust the ways in which our practical rationality is bounded. In-
stead, we remain boundedly rational even after our deliberations have 
been concluded. Even after we have determined what we have most rea-
son to do, we must still intend to do what we have identifi ed as best, 

to reconsider can be reasonable even when the benefi ts of reconsideration exceed its costs 
in the case at hand.

*I do not claim that every confl ict between impartial morality and fi rst-personal ambi-
tions necessarily involves a dilemma or that nonreconsideration of fi rst-personal ambitions 
that come to confl ict with impartial morality is always unreasonable. For example, some-
one whose fi rst-personal ambition to kindness causes her habitually to tell white lies (many 
of which may also be impartially justifi ed) may reasonably fail to reconsider this habit 
even in cases in which impartial morality condemns certain lies that she tells.
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and even once we have formed an intention, we must furthermore en-
deavor to do as we have intended. We may therefore trip over the 
bounds of our rationality not just during deliberations but also in the 
subsequent stages of our practical engagements: even when we have 
concluded our deliberations and decided, we may fail to intend; and 
even when we have intended, we may fail to endeavor.36 Both phenom-
ena are familiar from ordinary experience: we know that we have most 
reason to make generous charitable donations and yet never even intend 
to give; we intend to diet and yet never seriously endeavor to lose weight, 
instead abandoning our intention when we pass the fi rst bakery.

Moreover, just as our deliberations are costly, so the subsequent stages 
of our practical engagements, in which we intend to do as we have de-
cided and endeavor to do as we have intended, are also not frictionless. 
In order to act as we have decided rather than giving in to contrary 
temptations that subsequently confront us, we must shepherd our prac-
tical energies so that they stand behind the course of action that we 
have decided upon, to produce intentions and endeavors that conform 
to our conclusions. This process of marshalling our inclinations—which 
I shall call, adopting a usage that is only slightly unusual, by the name 
motivation—is the structural analog to deliberation’s marshalling of 
reasons. Motivation employs what Richard Holton has called will-
power, that is the faculty that allows us actually to endeavor to do what 
we have concluded is best.37

Like deliberation, motivation is costly, and we must often struggle to 
motivate ourselves to remain true to the conclusions of our deliberations 
in the face of temptations to depart from them, even going so far as to 
engage others—trainers, for example, or inspirational leaders—to help us 
to sustain our will-power. Indeed, one of the costs of motivation is paid 
in will-power itself, which is diminished when it is redirected from one 
undertaking to another (especially when the alterations and reversals 
come too frequently or too suddenly for whatever natural process of re-
plenishing will-power we possess to keep pace). This is again familiar 
from our practical experience of the world. Donors, for example, become 
fatigued when confronted with a succession of humanitarian crises, so 
that they give progressively less even as they acknowledge that they have 
more rather than less reason to give. Similarly, it is a commonplace that 
soldiers become progressively less careful to avoid risks as a war contin-
ues, even though they acknowledge that the new risks that they ignore 
are as serious as the risks that they once evaded. Indeed, we are all sus-
ceptible to fatalism, which is just the state in which, perhaps because of 
the friction associated with repeated motivational efforts and perhaps for 
some other reason, our will-power has been completely depleted, so that 
we feel quite simply no longer able to direct our own lives.
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Moreover, these costs of motivation have also been demonstrated in 
the laboratory. Experimental subjects given the opportunity to donate 
money to anonymous others increase their giving less than proportion-
ally as the number of others increases.38 And other experiments directly 
demonstrate, as Holton puts it, “that will-power comes in limited 
amounts that can be used up,”39 for example when its exercise to resist 
one petty temptation makes experimental subjects less likely to resist a 
second temptation than their fresher counterparts.40 Indeed, Holton, in 
summarizing the experimental literature, goes so far as to suggest that 
will-power “works very much like a muscle” in that it “takes effort to 
employ” and “tires.”41 This is of course just a biological alternative to 
the economic metaphor that I have employed.*42

Even if deliberation itself were frictionless, we could not continually 
translate the revisions brought on by reconsideration into action, be-
cause incessant revision would increase the costs of motivation and 
eventually cause us to run out of the will-power that we would need to 
resist temptation and act as we had concluded. The economy of motiva-
tion therefore elaborates another source of inertia in the practical reason 
of boundedly rational persons—another way in which the intentions 
and endeavors of such persons constrain their future intentions and 
endeavors—which answers the costs of marshalling persons’ inclinations 
(of motivating them) so that they intend and endeavor to do the acts 
that their deliberations recommend.43 This inertia survives reconsidera-
tion and therefore applies even when reconsideration would otherwise 
appropriately trigger revisions in an agent’s beliefs about what she has 
most reason to do.

Thus it is possible to say that even a person who has (following re-
consideration) discovered that his old intentions and endeavors are 
fl awed, perhaps because they are no longer impartially best, may yet 
reasonably decline to change his intentions and endeavors in light of his 
economy of motivation.† Moreover, it may be unreasonable, in light of 
the economy of motivation, for someone else to criticize the agent in 

* Holton’s biological metaphor has one more element, namely that will-power, like a 
muscle, can be trained to become stronger (or, as I would say, that investment can increase 
the supply of will-power and perhaps even make motivation more effi cient). But however 
well-trained the will becomes, it always eventually tires when stressed (the supply of will-
power is never inexhaustible and motivation is never free). And this is all that my central 
argument concerning integrity requires.

† Indeed an agent who reasonably concludes that the economy of motivation would 
preclude changing her intentions and endeavors in response to revised beliefs brought on 
by reconsideration can reasonably decline even to reconsider for this reason. She can con-
clude that reconsideration that would be worth its direct costs ceases to be worthwhile, all 
things considered.
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such a case. This will happen insofar as the inertial force that the agent 
gives his intentions and endeavors even in the face of revisionary recon-
sideration tends, over the long run and in light of his economy of moti-
vation, to support the agent not just in identifying but in actually doing 
what he has most reason to do—that is, to motivate the agent to intend 
to do that which he identifi es he has reason to do and to endeavor to do 
that which he intends.*

Like reconsideration (changing one’s mind), remotivation (changing 
one’s intentions and endeavors) involves friction, and this friction makes 
it sometimes unreasonable to require an agent to shift her intentions 
and endeavors even when otherwise reasonable reconsideration would 
cause her to change her mind. Moreover, the practical effects of motiva-
tional friction will naturally grow as an intention and endeavor comes 
to occupy an increasingly central place in an agent’s practical personal-
ity, and in particular as it matures into what I have been calling a fi rst-
personal ambition or project. Ambitions and projects, in their place in 
the economy of motivation and therefore also in their inertial proper-
ties, resemble what Jed Rubenfeld, writing in a similar vein, has called 
commitments. They are cases in which “the self permits itself to be 
thrown into its own engagements,”44 making “investments and attach-
ments . . . deliberatively and motivationally.”45 The physical metaphor 
is again helpful here, because, like Bratman’s metaphor of friction, it 
emphasizes the energy that motivation requires and the possibility that 
changing course involves loss.

The motivational loss people experience after shifting away from 
basic and important ambitions is again familiar from ordinary experi-
ence, for example in the tendency (which people often described as being 
at loose ends) to drift aimlessly from temptation to temptation that com-
monly follows the breakup of a marriage, the abandonment of a career, 
or even the sacrifi ce that inevitably accompanies action in the face of a 
moral dilemma. Indeed, Williams’s idea of a ground project, and his in-
sistence that a person cannot effectively shift away from his ground 
project, may now be read (setting aside its narrowly psychological roots) 
as simply the most extreme case of the marshalling of inclination that 
motivation involves. A ground project arises when so much of a person’s 
will-power is thrown into an ambition that shifting from the ambition 

* Note that these arguments cast fi rst-personal ambitions as more than just rules of 
thumb, which enable persons who apply them more nearly to conform to impartiality 
over the long run than persons who apply impartial morality directly. Rules of thumb 
have no inertia but instead give way entirely as soon as it is known that they do not apply 
to a particular case. But fi rst-personal ambitions, especially because of the motivational 
element of bounded rationality, retain their inertia even in such circumstances.
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to another would involve such friction that the person would have too 
little will-power left over reliably to pursue a new project, which is why 
he literally could not (at least for the moment, until the reservoir of will-
power is replenished) carry on.

Finally, although fi rst-personal ambitions, being path-dependent prod-
ucts of an agent’s deliberative and motivational history, are in a way 
self-given,46 they are neither fundamentally self-regarding nor purely 
private (in the sense of being absolutely inaccessible to persons other 
than the agent whose ambitions they are). After all, the reasonableness 
of fi rst-personal ambitions (including in respect of their departures from 
impartial morality) may be judged by others as well as by those who 
have them, in both cases attending to the same ideas concerning the 
economies of deliberation and motivation. The idiosyncrasy of fi rst-per-
sonal ambitions and the reasons that they generate comes, on my ac-
count, not from some fundamentally self-regarding or private domain 
of normativity but rather from the ways in which boundedly rational 
persons incorporate the public reasons to which they all have access 
into forms that can sustain actual practical engagements: the economies 
of deliberation and motivation that govern persons’ practical lives re-
quire them to organize the public normative realm that they all share 
into personal (fi rst-personal) ambitions, which are only imperfectly re-
visable, including in response to changes in the public norms out of 
which they were formed.47 Instead of involving an unappealing (and 
perhaps incoherent)48 inward-looking retreat from the idea that norma-
tivity is fundamentally public and impartial, concerns for integrity and 
fi rst-personal morality refl ect a clear-eyed appreciation of the limits, as 
well as the possibilities, for ethical action in persons who are only 
boundedly rational and therefore cannot always attend to impartial mo-
rality directly but must instead marshal moral reasons through their 
own deliberative and motivational processes, to produce ambitions that 
have free-standing infl uence over them and are distinctively theirs.49

If persons were perfectly rational—if they enjoyed frictionless delib-
eration, so that to consider was to conclude, and frictionless motivation, 
so that to conclude was to intend and to endeavor—then their integrity 
would not clash with impartial morality. They would have no need to 
throw themselves inertially into their ambitions or indeed to have any 
sense that these ambitions were distinctive to them, as opposed simply 
to tracking impartiality. In this case, morality would be a much simpler 
thing for persons: much of the skill involved in living morally would 
become unnecessary, and being fair-minded—which is to say, adopting 
the deliberative stance that proponents of impartiality champion—
would be enough to secure living a good life. But persons are only 
boundedly rational, so that it is reasonable, in light of their economies 
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of deliberation and motivation, for them to endow their ambitions with 
inertia and, moreover, unreasonable for others to criticize such inertia, 
including even in circumstances in which it causes persons’ actions to 
depart from what impartiality would ideally require. In particular, it is 
unreasonable to insist that persons form the overriding ambition to con-
form to the demands of impartial morality, because these demands (even 
on the second-personal approach to impartiality) shift too capriciously 
for it to be effi cient for persons to track them, either in their beliefs 
(given the economy of deliberation) or even (given the economy of mo-
tivation) in their intentions and endeavors.

The ideal of integrity is the natural consequence of these features of 
persons’ practical rationality, stated in terms of the boundaries of their 
moral personalities. Integrity expresses, practically, and not just psycho-
logically, the inertial qualities of persons’ ambitions—the fact that per-
sons can understand and engage the world most effectively in terms of 
beliefs and through intentions and endeavors that are distinctively theirs, 
both in the sense of being holdovers of their prior deliberations, inten-
tions, and endeavors and also in the sense of themselves introducing an 
idiosyncratic path-dependency into their future practical lives. Far from 
being self-indulgent, the interest in integrity, and the related idea that 
fi rst-personal ambitions might sometimes resist the hegemonic claims of 
impartial morality, refl ects deep features of human nature—features that 
are intimately involved in the ways in which morality applies to human 
persons, tout court, from the practical stance to which such persons, 
given human nature, should aspire. One might say, simply, that persons, 
being boundedly rational, are examples only and not representatives of 
the moral point of view.

• • •

The argument is ready to return to specifi cally legal ethics, which, it is 
now clear, cannot limit itself to the impartialist adversary system excuse 
(no matter how refi ned). Instead, the professional life of the lawyer may 
be rendered worthy of commitment, if it is worthy of commitment at 
all, only through a fi rst-personal legal ethics, which confronts head on 
and refutes the charge that lawyers necessarily display characteristic 
vices. Such a fi rst-personal professional ethics proposes to replace the 
fi rst-personal ambitions to honesty and fair play that good people ordi-
narily pursue with idiosyncratically lawyerly fi rst-personal ambitions, 
which recast the professional conduct ordinary people consider lying 
and cheating as virtuous.

The raw materials out of which to achieve this transformation are al-
ready to hand—in the form of ideals of lawyerly fi delity and negative 
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capability introduced at the end of Part I. Part III asks whether these 
raw materials may be refi ned into a successful fi rst-personal legal ethics. 
The inquiry has three stages, asking: fi rst, how idiosyncratic professional 
ambitions may be formally incorporated into a lawyer’s fi rst-personal 
ethics; second, whether fi delity and negative capability are substantively 
suited to supplanting the ordinary fi rst-personal ethical ideals that gen-
erate the sense that lawyers are professionally vicious; and, third, 
whether lawyers might in practice gain access to and sustain such idio-
syncratically professional fi rst-personal ambitions as are in principle 
available to them. The fi rst two questions may be answered to lawyers’ 
ethical advantage, but the third involves complications that lawyers’ 
professional ethics likely cannot overcome.
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Comedy or Tragedy?
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Chapter 7

INTEGRATION THROUGH ROLE

The adversary system excuse that dominates academic debate in legal 
ethics today, in keeping with the broader tradition of impartialist moral 
thought to which it belongs, devotes no independent attention to charges 
that lawyers lie and cheat. Instead of refuting these charges directly, it 
merely excuses vices that it (implicitly) acknowledges lawyers display, 
citing the impartially justifi ed division of moral labor that requires law-
yers to display them. But this approach cannot satisfy lawyers, who 
naturally resist these charges and wish not just to excuse the lawyerly 
vices but rather to deny that they display them at all. Moreover, lawyers’ 
natural resentment may be given a philosophically rigorous reconstruc-
tion, in terms of the idea of integrity. The adversary system excuse fails 
to sustain lawyers’ integrity, and indeed contributes to placing lawyers’ 
integrity under threat. Accordingly, a successful professional ethics for 
lawyers—one that renders the legal profession worthy of commitment—
must look beyond the adversary system excuse and indeed beyond im-
partial morality more generally, to revive the fi rst-personal themes in 
ethics toward which I have been proceeding.

An alternative tradition in legal ethics, largely developed by practic-
ing lawyers and often stated informally (for example, in memoirs), be-
gins to move in the right direction. This approach takes on the lawyerly 
vices directly, by means of an argument, involving the ethics of role, 
that departs radically from the impartialist tradition preferred by schol-
ars. The role-based approach to legal ethics has received a skeptical, 
even scathing, reception in academic circles, where it has been cast as an 
effort to supplant impartial moral analysis entirely in favor of self-serv-
ing self-reference. But although such skepticism is sensible as far as it 
goes, it involves a fundamental misunderstanding of the possibilities of 
role-based ethical arguments. These arguments are most profi tably de-
ployed not to compete with but rather to support impartial moral anal-
ysis. Rather than seeking to supplant impartial morality, role-based 
argument proposes to protect the integrity of lawyers against the threat 
that charges of lawyerly vices continue to pose even when they can be 
impartially justifi ed, for example by the adversary system excuse. This 
chapter elaborates the ethics of role and introduces its relation to law-
yers’ professional ethics. It sets the stage for the fi nal phase of my larger 
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argument, in which I assess, on their own terms, whether these role-
based arguments can possibly succeed at preserving the modern adver-
sary lawyer’s integrity and thereby rendering the legal profession worthy 
of commitment, all things considered.

The Ethics of Role

Practical lawyers often respond to moral criticism of their professional 
activities by pointing out that when lawyers act in their professional 
capacities they act not as ordinary people but instead as occupants of a 
role and by insisting that this fact is essential to evaluating the things 
that they do as lawyers.

In one not very interesting sense, this is what the adversary system de-
fense has been saying all along. Lawyers perform functions (and are sub-
ject to regulations) which, given the moral division of labor, mean that 
they may do certain things ordinary people may not do (and also, of 
course, that they have certain duties other people do not have). The 
things lawyers may do when they act in role, the adversary system de-
fense says, turn out to include being partisan and therefore also lying and 
cheating. But, critically, this conclusion of the adversary system defense is 
itself part of a larger impartial moral argument; it depends on the fact 
that everyone’s rights are best protected when lawyers may do these 
things. Understood in this way, remarks about the lawyer’s role are just a 
short-hand for ideas about the moral division of labor and the adversary 
system defense—they offer a plausible route into these arguments, but 
they do not do anything more. Most importantly, role-based arguments 
understood in this limited way do not provide any direct defense against 
the charges involving the lawyerly vices, which arise independently of the 
question of lawyers’ partiality and therefore continue to threaten law-
yers’ integrity even after the charge of partiality has been defeated.

And indeed, those who engage the ethics of role, who point out that 
lawyers act not as people simpliciter but rather as the occupants of a 
distinctive social role, generally go on to make another rather more sub-
stantial claim. They add that the fact that lawyers are acting in role, in-
stead of being merely a part of ordinary moral affairs, insulates them 
from certain forms of ordinary moral evaluation, so that their actions 
cannot be assessed by the standards of ordinary morality but only in 
terms of the principles and rules that make up the lawyer’s role. At the 
root of this suggestion is the idea that because lawyers act in roles, the 
only accurate descriptions of what they are doing proceed in terms of 
these roles. Accordingly, the descriptions on which ordinary moral eval-
uations of the lawyers’ actions depend are inadequate, and the moral 
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evaluations in question do not apply. The lawyer simply has not done 
what ordinary morality seeks to evaluate him for doing, and what he has 
done cannot be described in terms that ordinary morality can evaluate.

This form of argument, which I shall call role-based redescription, 
has for centuries been employed by lawyers to defend their morally 
questionable actions. For example, David Luban reports the case of the 
eighteenth-century lawyer James Giffard, who sought to protect his cli-
ent’s illegitimate possession of an estate by commencing a fraudulent 
murder prosecution against the rightful owner. Although Giffard pro-
posed to have the innocent owner falsely convicted and hanged, he re-
fused to accept that he had done anything blameworthy. When Giffard 
was asked, “[d]id you not apprehend it to be a bad purpose to lay out 
money to compass the death of another man?,” he answered, “I make a 
distinction between carrying on a prosecution and compassing the death 
of another man.”1 Giffard claimed that because he had acted in role, 
only role-based descriptions of his actions could possibly be accurate. In 
particular, the description that the person Giffard had sought to have a 
man killed was not accurate; the only accurate description being that 
the lawyer Giffard had carried out a prosecution. And the only evalua-
tive question to ask about Giffard’s action described in this way is 
whether he prosecuted well or badly, whether he was good or bad as a 
lawyer. On Giffard’s view, the question whether he had acted morally 
well or morally badly in the ordinary sense simply does not apply.

Modern lawyers also defend their professional activities by precisely 
analogous, if somewhat less shocking, versions of this argument. When 
they are accused of lying and cheating, they insist that the criticism does 
not apply because they simply have not done the things the criticism de-
scribes. Instead, lawyers say, their actions must be described in the con-
text of their roles, so that lawyers who make arguments that they do not 
themselves believe and lawyers who take advantage of unfair bargaining 
power should be evaluated according to the forensic and tactical stan-
dards of partisan advocacy. Furthermore, lawyers insist, these role-based 
descriptions are the only ones that accurately capture what it is that the 
lawyers are in fact doing. They argue that the role “lawyer” is logically 
prior to—one might say constitutive of—the things lawyers do.2 And 
they claim, therefore, that there is simply no way to understand cross-
examination, for example, except by reference to the adversary judicial 
process and the lawyer’s role in it, including the requirement that she 
must seek to undermine the testimony of hostile witnesses even when 
they are telling the truth.

In particular, lawyers argue, such activities cannot be accurately un-
derstood in ordinary moral terms. Because moral descriptions do not 
begin from the lawyer’s role, they cannot accurately capture actions that 
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are possible only in terms of the role. Thus, lawyers who focus on the 
lawyer’s role seem to suggest, the only evaluations one can sensibly 
apply to lawyers’ role-based activities are lawyerly evaluations.3 The 
ordinary moral criticisms that lawyers lie and cheat must therefore be 
misplaced.

It is clear at once that this version of the argument involves a very dif-
ferent conception of role from the one that appeared in the adversary 
system excuse. There, the lawyer’s role was merely a placeholder, or 
stepping-stone, in an argument involving ordinary moral evaluation, a 
part of the moral division of labor. Here, the lawyer’s role rests on its 
own bottom, as an independent evaluative scheme that competes with 
ordinary moral evaluation. This makes it important to ask how the 
competition between the two schemes should be decided. Can role-
based redescription enable the lawyer successfully to resist ordinary 
moral ideas, in particular the ordinary moral idea that she displays the 
lawyerly vices?

The resolution of this question depends on how the lawyerly vices are 
understood. On the one hand, accusations that lawyers lie and cheat 
might be understood as merely further specifi cations of the impartial 
charge that lawyers are impermissibly biased in favor of their clients. In 
this case, no effort to resist such charges through role-based redescrip-
tion can possibly succeed. On the other hand, these accusations might 
be understood, in the light of the earlier argument concerning integrity, 
as invoking independent moral ideals that survive the defeat of the 
charge of partiality and sound in fi rst-personal morality. In this case, ef-
forts at role-based redescription stand a chance of success. I consider 
each possibility in turn.

A Substitute for Impartial Morality

I have already indicated that academics writing about legal ethics gener-
ally emphasize impartial moral argument. They consequently approach 
the suggestion that lawyers lie and cheat not as making an independent 
moral claim but instead as elaborating the one important moral claim, 
namely that lawyers are unacceptably partial, by identifying prominent 
forms of lawyers’ bias. (On this view, such charges function as a rhetori-
cal shorthand—or perhaps a rhetorical thrust—developed in connection 
with the fundamental claim that lawyers promote their clients’ interests 
more extensively than impartiality allows.) Accordingly, academics typi-
cally take a dim view of practical lawyers’ attempts at role-based rede-
scription, which they see as a self-serving and antiegalitarian effort to 
escape impartial morality by hiding behind what amounts, in the end, to 

08Markovits_Ch07 153-170.indd   15808Markovits_Ch07 153-170.indd   158 7/31/08   10:00:06 AM7/31/08   10:00:06 AM



 INTEGRATION THROUGH ROLE 159

no more than a club.4 Unsurprisingly, the academics conclude that this 
effort cannot possibly succeed; they reject the very idea that a role could 
ever insulate its occupant from impartial moral evaluation, that impar-
tial morality could ever be replaced by F. H. Bradley’s ideal of “my sta-
tion and its duties.”5

One reason academic legal ethicists give for adopting this dismissive 
stance is that roles are themselves in need of impartial moral justifi ca-
tion,6 justifi cation that cannot possibly proceed in terms of role-based 
concepts (which would be circular) but must instead be independent of 
the roles at issue, addressing people not as occupants of roles but as 
moral agents simpliciter. There are some roles, for example torturer, 
that no moral person may ever accept; and there are other roles that 
every moral person must renounce whenever they impose certain re-
quirements on him, as a person must renounce being a soldier whenever 
this role requires that he commit a war crime. Thus it is always a sensi-
ble, and furthermore a moral, question to ask of someone whether she 
ought to be in her role—whether a role that requires her to act as she 
does is justifi ed. And this question cannot be asked without describing 
what the role involves not just in the role’s own terms but in terms of 
impartial morality. Lawyers cannot employ role-based redescription to 
avoid the charge of partiality because the very role on which such rede-
scription is based is itself in need of impartial moral justifi cation.

Furthermore, and in the present context also more importantly, role-
based redescription’s insistence that only role-based descriptions accu-
rately capture what role-inhabitants are in fact doing is simply mistaken. 
It is a familiar observation that all actions may be described in many 
different terms and also that the answer to the question which of an ac-
tion’s many descriptions is accurate turns on the context in which the 
action is described. Thus, for example, when a young man asks a 
woman to marry him and gives her a gemstone ring, he may say he is 
demonstrating his love, a sociologist who is skeptical of marriage may 
say that he is marking her as his property, and a tax collector may say 
that he is transferring wealth. And indeed, the man may be doing all of 
these things—all three descriptions might be accurate and appropriate 
answers to certain forms of the question “what is the man doing?” The 
man will say that he is in fact demonstrating his love; the sociologist 
will say that the man’s species of sexual love involves a possessory in-
stinct; and the tax collector will say that, love or no love, the woman is 
richer than she was before. Furthermore, and this matters crucially, peo-
ple who are interested in one of the three descriptions need not care that 
this description is rejected by people who are interested in another de-
scription (although they may of course care nevertheless). The fact that 
the young lover refuses to think of the ring in economic terms will not, 
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for example, deter the tax collector from imposing her tax (although it 
might matter to the sociologist).7

A lawyer who wishes to employ role-based redescription to defeat the 
charge of partiality must, therefore, explain why people whose primary 
interest is in impartial moral evaluation should care about the fact that 
descriptions of the lawyer’s actions that stand outside the lawyer’s role 
and proceed in impartial moral terms cannot adequately comprehend 
these actions’ lawyerliness. But impartial morality simply does not defer 
to role-based descriptions in this way—it does not care that its evalua-
tions fail to do justice to the role-related elements of what lawyers do. 
This is because impartial morality forms a background that roles can 
never obscure or, as Williams puts it, because a role is something a per-
son is, but never what he is.8 Indeed, philosophers attacking role-based 
redescription have introduced the idea of the persistence of impartial 
morality in precisely this connection.9 When impartial morality asks 
whether a lawyer impermissibly prefers her clients’ interests over other 
people’s by undermining a truthful but vulnerable opposition witness, it 
simply does not care whether these descriptions miss the fact that the 
lawyer is cross-examining. This term may indeed be central to describ-
ing accurately what the person is doing as a lawyer, but it does not mat-
ter to whether or not the person is (impartially) moral.

The central point behind all this, the reason for which lawyers cannot 
in the end escape the charge of partiality by hiding behind their role, 
has to do with the audience to which lawyers must address their defense 
against this charge. Role-based redescription cannot succeed as a de-
fense against the charge that lawyers are impermissibly partial because 
this charge calls for a defense that is addressed to all people (in either 
the third- or second-person, depending on which account of impartiality 
is correct), because all people are entitled to the benefi ts of impartial 
treatment. But role-based redescription appeals to values and ideals that 
only role-inhabitants themselves recognize, to fi rst-personal values and 
ideals, and those who do not recognize the values inherent in the law-
yer’s role will not fi nd it any cost that impartial moral evaluation and 
the descriptions it involves ignore these values. Accordingly, lawyers 
must answer the charge that they are unacceptably partial—whether 
made nakedly or elaborated by reference to the lawyerly vices—in terms 
whose currency remains good even outside of the lawyer’s role and can 
be converted into the universal language of impartial morality, for ex-
ample, by means of the adversary system excuse.

These arguments demonstrate that academic legal ethicists are, in a 
sense, right to dismiss the impulse to defend lawyers’ professional activi-
ties by means of role-based redescription. Efforts to use role-based rede-
scription to defend against the charge that lawyers are impermissibly 
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partial, including efforts to defend against the charge of partiality artic-
ulated in terms of the lawyerly vices, cannot possibly succeed. The two 
structural features of role-based redescription that I have just rehearsed 
render it unsuited to impartial moral argument: fi rst, roles are them-
selves in need of impartial justifi cation, something internal-to-role argu-
ments cannot provide; and, second, the concerns that impartial moral 
argument addresses ensure that the descriptions it employs will persist, 
regardless of their ability to capture the essence of social roles. In both 
cases, role-based redescription’s fundamental shortcoming involves a 
mistake of audience. Insofar as the lawyerly vices are understood in 
terms of impartial morality, lawyers must address them by means of ar-
guments that appeal to everyone, including people who have no interest 
in, or sympathy for, the lawyer’s role. But this is a service that role-
based redescription, by its very nature, cannot ever perform.

A Complement for Impartial Morality

Although the ethics of role can never displace impartial morality, role-
based ideals may complement impartiality. Role-based arguments may 
stand beside impartialist morality, to complete all-things-considered 
practical deliberations. When practiced in this way, the ethics of role 
often confi rms impartiality’s recommendations, and even when it de-
parts from impartiality, it does so respectfully.

As long as the accusations that lawyers lie and cheat are understood 
as surrogates or even synonyms for the charge of partiality, role-based 
redescription cannot answer them. But, as I have been suggesting all 
along, this is not the only sense in which these accusations may be un-
derstood; nor, I suspect, is it the only sense in which the lawyers against 
whom the accusations are directed do understand them. Even after the 
charge that lawyers are impermissibly partial has been defeated, perhaps 
by the constellation of arguments that make up the adversary system 
excuse, the accusations involving the lawyerly vices, now playing in the 
register of fi rst-personal morality, retain their sting. Understood in this 
way, these accusations insist that even if the lawyer’s professional ac-
tivities are impartially justifi able, they involve a betrayal of the fi rst-
personal ends and ideals—involving honesty and fair play—that good 
people ordinarily make their own. Accordingly, even if it is impartially 
justifi ed or indeed required for lawyers to lie and to cheat—just as it 
was impartially justifi ed for Jim to kill an innocent—doing so involves a 
betrayal that the good lawyer’s integrity cannot, for now-familiar rea-
sons, withstand. And insofar as role-based redescription plays in the 
fi rst person and aims to resist this movement of thought, the academic 
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* It goes without saying that these catch-phrases do not provide the required justifi ca-
tions, and indeed that none might be available.

† The description that follows makes plain that role-based redescription—which begins 
by acknowledging the tensions between role-obligations and ordinary moral ambitions—
should not be confused with simple self-deception about fi rst-personal morality. It is, to be 
sure, always possible to preserve the appearance of integrity simply by denying any ten-
sion between one’s actions and ambitions. This technique may be common among law-
yers, who can be shockingly, and even willfully, resistant to recognizing the weaknesses in 
their clients’ claims and the ethical dilemmas that their work involves. For example, when 
corporate lawyers were asked about ethical dilemmas in their work, 75 percent reported 
that they had experienced none.

But this is not, of course, a serious form of moral argument. And the intensity with 
which lawyers, as I earlier observed, resent the charges that they lie and cheat suggests 
that these charges penetrate such self-deception.

‡ That these principles of boxing may be genuine ethical values, rather than merely excuses 
for brutality, may be seen from the fact that living up to them involves condemning violence 
outside the ring and even condemning certain forms of violence within the ring—for exam-
ple, the blow below the belt. Indeed, boxers may fi nd such forms of violence more abhorrent 
than do ordinary people, whose ethical responses in these areas are less fi nely developed.

attack on role-based redescription, although quite sensible as far as it 
goes, misses that argument’s natural point.

Does role-based redescription succeed at this more limited, integrity-
preserving task? Common experience, and also some of the ideas I have 
been developing here, suggest that it might. Certainly, role-based rede-
scription is a familiar means by which people avoid fi rst-personal moral 
criticisms in contexts other than the law. Prizefi ghters, for example, 
think of themselves as boxing rather than as assaulting their opponents; 
and executioners think of themselves as administering (executing) legal 
punishments rather than as slaughtering defenseless people. Of course, 
redescriptions like these will never evade the demands of third-personal 
impartial morality (the lesson that academic legal ethicists quite rightly 
insist on driving home10), but they are not necessarily meant to. Instead, 
if the practices in question can fi nd their impartial justifi cations else-
where (perhaps in a theory of voluntariness—boxing—or in a theory of 
just punishment—executions),* then role-based redescriptions, serving 
as complements rather than substitutes for impartial morality, can allow 
good people who inhabit these roles to preserve their integrity.

The effort to preserve integrity by means of role-based redescription 
proceeds in two stages.†11 First, role occupants replace the fi rst-personal 
ideals and ambitions that good people ordinarily have—ideals that their 
roles require them to betray—with new fi rst-personal ideals and ambi-
tions supported by their roles. Prizefi ghters, for example, replace ideals 
that condemn physical violence (especially hand-to-hand violence) with 
ideals that organize and distinguish among kinds of violence by reference 
to values such as courage, athletic grace, technical skill, and fair play;‡ 
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and executioners replace ideals that condemn killing the defenseless with 
ideals of unfl inching, dispassionate, and effi cient service to the administra-
tion of justice.* And second, role-occupants redescribe certain of their ac-
tions through their roles, using terms that lead these actions to be judged 
(in the fi rst person) through role-specifi c rather than generic fi rst-personal 
moral ideals. Thus, prizefi ghters describe their punches as exhibitions of 
the sweet science rather than simply as battery; and executioners describe 
their killings as the administration of just punishment rather than as at-
tacks on the defenseless.

The lawyer’s effort at integrity-preserving role-based redescription, 
which in its proper form accepts that the lawyer’s role must address the 
demands of impartial morality (perhaps by offering up a variant of the 
adversary system excuse), proceeds along structurally analogous lines. 
First, lawyers replace certain of the fi rst-personal ideals and ambitions 
that good people ordinarily have (ideals and ambitions that are incom-
patible with the demands that impartial morality places on those who 
occupy the lawyer’s role) with specifi cally lawyerly ideals and ambi-
tions. And second, with these ideals and ambitions in place, lawyers re-
cast their professional activities in terms of the lawyerly role-ethic and 
the lawyerly virtues this ethic describes. When it is employed in this re-
spectful manner, role-based redescription allows role-occupants who 
recognize the demands of impartial morality to address these demands 
without having to betray their fi rst-personal ambitions and sacrifi ce 
their integrity.12

This, as the last chapters have established, is no small service: the 
threat to integrity that impartial morality poses simply cannot be an-
swered from within impartial argument (no matter how sophisticated 
that argument becomes), and integrity is neither self-indulgent nor su-
perfi cial, but instead captures fundamental features of our practical en-
gagement with the world. Indeed, one might even say that role-based 
redescription, insofar as it helps to square integrity with impartial mo-
rality, renders ethics as a whole suitable to imperfectly rational creatures 
like us. Roles are necessary to mediate between our cultural and social 
particularity on the one hand and our universal humanity on the other, 
not just in some vague way, but for the specifi c reason that we cannot 
sustain an integrated practical personality, especially in the face of the 
moral division of labor that a complex society demands, without resort-
ing to role-based redescription.

* That these may be genuine ethical ideals, rather than merely excuses for slaughter, 
may be seen from the fact that living up to them involves condemning unoffi cial killings. 
Indeed, executioners may condemn some killings—for example, private revenge killings—
on an unusually subtle moral register, fi nding them particularly unpalatable.
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A New Hope for Lawyers?

The promise of the ethics of role makes it natural to ask when exactly 
role-based redescription can salvage the integrity of persons, including 
lawyers, whose circumstances place ordinary fi rst-personal moral ambi-
tions into confl ict with impartial morality. Two conditions in particular 
must be satisfi ed in order for integrity-preserving role-based redescrip-
tion to succeed. I take up each separately, and in earnest, in the next 
two chapters. In the remainder of this chapter, I briefl y introduce the 
two conditions together, in order to provide a framework to organize 
the more careful and detailed arguments that follow.

The fi rst condition involves the substance of the ethical ideals that a 
role can marshal in its defense. The fi rst-personal ethical ambitions to 
which an agent turns to preserve her integrity must be appropriate and 
appealing, in the sense that their attraction, for the agent, can survive 
sustained critical attention. This does not require that the agent can 
convert everyone to her peculiar ambitions—which remain fi rst-personal 
and therefore will hold an appeal for her that others do not share. But it 
does require, at the very least, that these fi rst-personal ambitions may 
be employed, by the agent, to provide relief from the negative judg-
ments that ordinary fi rst-personal morality would apply to her circum-
stances, and also that they are internally consistent and connected to a 
recognizable vision of human fl ourishing. These ambitions must, to re-
turn to Williams’s form of words, be capable of serving as “enabling 
devices”13 for the lives of persons who adopt and pursue them, specifi -
cally by recasting the actions of these persons in terms that allow them 
enthusiastically, or at least comfortably, to claim authorship of their 
lives. Lawyers have grounds for optimism in this respect. Indeed, the 
ethical resources with which lawyers might give substance to their ef-
forts at role-based redescription are already to hand, specifi cally in the 
ideal of lawyerly fi delity that I introduced at the end of chapter 3 and in 
the negative capability that lawyers display in service to this ideal.

Certainly these raw materials are well-suited to constructing distinc-
tively lawyerly understandings of lying and cheating, under which law-
yers’ professional activities no longer embody these vices. Thus lawyers 
can connect the ordinary person’s broad sense that deceit generally in-
volves lying and that unfair manipulation generally involves cheating to 
all-things-considered substantive judgments and assertions of self (nec-
essary for deciding what is deceptive and unfair) that are incompatible 
with the negatively capable self-effacement and plasticity of mind that 
lawyerly fi delity demands and that lawyers aspire to display.

Lawyers can elaborate, out of this observation, narrower lawyerly ac-
counts of lying and cheating to replace the commoner constructions in 
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* Notice that the lawyerly versions of lying and cheating, even as they are in many ways 
narrower than their counterparts in ordinary morality, also impose obligations of truthful-
ness and fair play on lawyers, some of which were discussed when fi delity and negative 
capability were introduced at the end of chapter 3.

Moreover, although the lawyerly conceptions of lying and cheating are generally less 
strict than their analogs in everyday morality, they do impose some constraints on lawyers 
that the ordinary morality of lying and cheating probably would not require. Thus it 
seems unlikely that ordinary persons who have been drafted unwittingly into the lies of 
others would feel obligated to correct these lies, as lawyers are often required to do. Simi-
larly, a lawyer is more likely to be sensitive to the vices involved in suborning perjury and 
obstructing justice than an ordinary person and will regard conduct that falls under these 
headings as lying and cheating even when ordinary morality might not. (For example, the 
lawyerly reconstructions of lying and cheating are much less likely than ordinary morality 
to think it a justifi cation for destroying damaging evidence against a person that the per-
son is ultimately in the right.) As in the cases of boxers and executioners, these refl ections 
help to establish the ethical bona fi des of the lawyer’s distinctive fi rst-personal ambitions.

their fi rst-personal ethical ambitions. These narrower accounts exchange 
the conclusions about truth and fairness on which the ordinary person’s 
judgments rely for ideas about possibility, procedure, and ambiguity that 
are more compatible with the negative capability at the root of lawyerly 
fi delity. Thus, the lawyer will say that when she presents an argument 
she does not personally believe she proceeds not as liar but as mouth-
piece, which is consistent with her negatively capable commitment ac-
curately to articulate what clients claim rather than to determine what 
she (privately) thinks is true. And the lawyer will say that when she pro-
motes an outcome that she personally regards as unfair she proceeds not 
as cheater but champion, which is consistent with her negatively capable 
commitment to opening the processes of confl ict resolution to all sides 
rather than determining which side should fi nally prevail. In these and 
related ways, lawyers can turn to their distinctive role ethic directly to 
defeat, at least in their own minds, the charges of professional vices that 
are leveled against them.*

Moreover, the ideal of fi delity is also well-suited to developing a distinc-
tively lawyerly conception of virtue that lawyers’ professional activities 
embody instead. Lawyerly fi delity is no makeshift construction, cobbled 
together out of sealing wax and string to put a brave face on a fundamen-
tally dismal form of life. To the contrary, a return to the analogy to Keats’s 
view of poets suggests that lawyerly fi delity is an essential virtue in any 
political order. “[L]ife and liveliness,” Stuart Hampshire says, “within the 
soul and within society, consists in perpetual confl icts between rival im-
pulses and ideals,” so that a steward is required to “preside[] over the 
hostilities and fi nd[] suffi cient compromise to prevent madness in the soul, 
and civil war or war between peoples.”14 Poets, according to Keats, are 
keepers, guardians, and expositors of our inner sensibilities, of our spiri-
tual relationship to the world around us, because their self-effacement 
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and tolerance of uncertainty allow them to speak on behalf of things in 
all their variousness, and not merely for themselves. And just as poetic 
negative capability preserves the intellectual imagination and promotes 
accommodation among inconsistent beliefs, so lawyerly negative capa-
bility preserves the practical imagination and promotes accommodation 
among incompatible interests. This makes lawyers into guardians of our 
outer sensibilities, and in particular of our political culture, because their 
fi delity enables them to state claims for clients who would otherwise be 
inarticulate and their procedural skills enable them to forge and sustain 
compromises that escape more judgmental ordinary people. In this way, 
lawyers administer the processes that legitimate (at least provisionally) 
resolutions to otherwise intractable political confl icts.15

The second condition for the success of integrity-preserving role-based 
redescription involves the context in which the resort to role arises. An 
agent cannot simply choose an integrity-preserving role-ethic but will 
instead typically require certain forms of cultural and institutional sup-
port in order to sustain her commitment to the idiosyncratic ambitions 
on which her integrity depends and resist backsliding into the more or-
dinary fi rst-personal ambitions that place her integrity under threat. 
Few, if any, people can invent idiosyncratic fi rst-personal ambitions out 
of whole cloth and support them standing alone, which is why I have 
emphasized the integrity-preserving properties not of redescription sim-
pliciter but of role-based redescription.

The importance of this condition may be illustrated by returning to 
the Jim example to ask why integrity-preserving role-based redescrip-
tion is not available to him. I have said that it would be grotesque for 
Jim to try to preserve his integrity by redescribing the act the dictator 
requires as “saving nineteen lives” or “cooperating with the innocents,” 
or indeed to proceed under any description that ignores the confl ict be-
tween the dictator’s demands and Jim’s own fi rst-personal ethical ideals. 
But this claim, as it stands, is conclusory. To be sure, the argument of 
Part II shows that the demands of integrity cannot be satisfi ed by rede-
scribing actions as generically “serving impartial morality,” because that 
is not an ambition that can sustain the integrity of boundedly rational 
persons. But more particular (more local) redescriptions can sustain in-
tegrity in some cases (including in cases whose impartial bona fi des may 
seem weaker than Jim’s)—just think of the prizefi ghter who boxes rather 
than batters and the poker player who bluffs rather than lies. I have not 
said why analogous redescriptions cannot be persuasive for Jim.

Here it is necessary to proceed carefully, attending to the peculiar 
circumstances surrounding Jim’s choice, including Jim’s own ethical 
and in particular cultural circumstances. To be sure, insofar as Jim’s 
fi rst-personal ambitions are like ours, they do not already include any 
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* Even if Jim refuses to kill the one, he will, of course, have a great deal to reproach him-
self for—specifi cally, nineteen unnecessary deaths—and so it is tempting to say that Jim’s 
ambitions are so poorly suited to his circumstances that there is no way for him to escape 
the situation with his integrity intact. But to say that Jim cannot escape the situation with-
out grounds for self-reproach falls short of saying that these grounds must always sound in 
a loss of integrity. Indeed, if Jim refuses to kill the one, the most natural thing to say about 
this decision will not be that he sacrifi ced his integrity but rather that he valued his integ-
rity too highly (more highly than the impartial values that recommend that he kill).

fi rst-personal ethical ambitions in terms of which accepting the dicta-
tor’s offer can be adequately redescribed. But beyond this, insofar as 
Jim’s ethical culture is like ours, it also lacks the resources that Jim 
would need in order to adapt his fi rst-personal ambitions in light of 
what impartiality now requires him to do. Jim fi nds himself in foreign 
circumstances, something Williams emphasized by making Jim literally 
a foreigner—a European tourist in South America. And just as Jim’s 
body is ill-suited to protecting his health against local diseases, so his 
culture is ill-suited to protecting his integrity against local dilemmas. 
Jim belongs to a culture that has developed to suit the moral conditions 
of its own natural habitat (and that sustains his integrity in this habi-
tat), not in the strange and distant place that has engendered the di-
lemma he now faces, in which the unsentimental logic of impartial 
morality (based on either a utilitarian calculus of human lives or a 
Kantian ideal of individual justifi cation) requires him to kill.*

The ways in which these features of Jim’s ethical ambitions and culture 
limit his access to integrity-preserving role-based redescription may be 
emphasized by contrasting Jim with someone whose ethical ambitions 
and culture are better adapted to the local ethical climate and who might 
be able to accept the dictator’s offer, and do what impartial morality rec-
ommends, without sacrifi cing her integrity. Imagine, for example, that the 
dictator offers Jane the same choice he earlier offered Jim—that he brings 
twenty more innocents into the prison courtyard and tells Jane: “You kill 
one or I’ll kill twenty.” Furthermore, imagine that Jane (unbeknownst to 
the dictator) is not a stranger to the situation but is instead the leader of 
an organized and cohesive underground opposition to the dictator’s rule. 
Although Jane despises killing innocents and aspires never to do so, her 
ethical circumstances do not place “never kill innocents” so centrally 
among her ethical projects. Instead, Jane’s ambitions are much more 
hard-hearted than this, and favor the executory virtues. They include se-
curing freedom for her people and overthrowing the dictator by whatever 
means are available (or at least by such means as do not sink to the dicta-
tor’s level). And, more specifi cally, they include maintaining the ruthless-
ness and self-control needed for making diffi cult and unpleasant choices, 
including the choice to sacrifi ce innocents, in pursuit of these goals.
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* This, presumably, is one reason why just as successful democrats make poor freedom 
fi ghters, so successful revolutionaries famously fi nd it diffi cult to adapt to peaceful politics.

Accordingly, Jane could accept the dictator’s offer and kill the one 
and nevertheless develop an account of her actions that made them con-
sistent with the most important of her fi rst-personal ambitions and that 
did not require her to see herself as abandoning her own ideals in favor 
of the dictator’s simply because impartial morality recommends it. Al-
though she would, regrettably, be killing an innocent, Jane would also 
be pursuing political liberation with the courage and self-command she 
admires and aspires to display; and she could therefore recast the dead 
innocent as a casualty of a guerilla war to which she is committed, and 
recast her part in the killing as a battlefi eld decision that displayed the 
steely virtues of effective command. Although killing the one would rep-
resent a defeat for Jane because, against her ultimate purposes, another 
innocent had been killed, the killing would not represent a betrayal of 
Jane’s fi rst-personal ideals, and her integrity would remain intact.

Moreover, and critically, Jane has not simply invented the ambitions 
that would sustain her integrity in such a case out of whole cloth, or 
even chosen them in a single moment. Instead she has acquired them by 
inserting herself into a revolutionary culture of guerilla resistance and 
coming, over time, to take the methods and ambitions of this culture as 
her own. Jane’s case therefore illustrates that role-based redescription 
involves not so much choice or simple assertion as education, complete 
with texts, teachers, fellow students, and even training and practice.

Indeed, the need for such cultural framing and support in order for 
role-based redescription effectively to preserve integrity is rendered more 
vivid by noting that when Jim and Jane face the dilemmas posed by 
peacetime political action, their positions with respect to integrity will 
likely be reversed. Jim, for example, fi nds no threat to his integrity when 
impartial morality requires acceding to the results of an election his side 
has lost. Being well-schooled in the democratic virtues, he does not view 
this defeat as a betrayal of the ideals that led him to vote for the losing 
side, but instead redescribes his acquiescence as part of pursuing an-
other of his ideals, namely the self-possessed, calm, and steady practice 
of legitimate politics. But Jane will fi nd these demands of impartiality 
enormously threatening to her integrity in such a case. Jane now con-
fronts a circumstance—the mirror image of the one confronted by Jim—
in which her cultural context lends no support to the course of action 
that impartiality requires of her, so that if she accepts her impartial obli-
gations, and acknowledges the outcome of the election that she has lost, 
she betrays her commitment to executory effectiveness and sacrifi ces her 
integrity.*
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Nor, fi nally, should the connection between cultural education and 
role-based redescription that arises for both Jim and Jane be surprising. 
Instead, it is just a concrete application of the abstract argument, made 
in Part II, that the fi rst-personal ambitions of boundedly rational crea-
tures necessarily possess an inertial quality. That argument entailed that 
persons whose fi rst-personal ambitions are suited to preserving integrity 
while satisfying the demands of impartial morality in one political envi-
ronment cannot simply choose new ambitions in order to preserve integ-
rity while satisfying impartiality in a very different environment. Of 
course, the fact that fi rst-personal ambitions have inertia does not make 
this inertia infi nite or mean that it cannot be overcome—Jims do become 
Janes when dictators come to power (indeed, this is how resistance move-
ments begin), and Janes do become Jims when their revolutions succeed 
(which is how democracies get going). The refl ections concerning educa-
tion and culture presented here identify the factors beyond simple choice 
that might make integrity-preserving role-based redescription a success.

These refl ections are relevant to lawyers’ circumstances. Certainly 
lawyers do not simply choose to replace ordinary fi rst-personal moral 
ambitions with the ideals of fi delity and negative capability that might 
render their professional obligations consistent with their integrity. In-
stead, lawyers expose themselves to these ideals over time through sys-
tematic and rigorous professional education and practice. Moreover, 
unlike Jim, but like Jane, lawyers do not face the dilemmas of their pro-
fessional circumstances alone. Instead, they may seek support, through-
out the process of their role-education, from the legal profession, and in 
particular from the culture and institutions of the organized bar.16 For 
both reasons, lawyers have grounds for hoping that they can satisfy the 
second, contextual, requirement of successful integrity-preserving role-
based redescription also.

• • •

When confi ned to its proper context, as a complement rather than sub-
stitute for impartial moral argument, the ethics of role appealingly sus-
tains the integrity of persons whose circumstances require conduct that 
betrays ordinary fi rst-personal moral ambitions. Accordingly, a lawyerly 
role-ethic may be deployed as a friendly addition to the adversary sys-
tem excuse, in a joint effort to render the legal profession all-things-
considered worthy of commitment. Moreover, lawyers seem well placed 
to develop and embrace this type of role-morality. Their role contains 
raw material that may be fashioned into substantial and appealing ethical 
ideals; and the institutional structure of the legal profession offers a con-
text to support lawyers who seek to embrace these ideals as their own.
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But although these are hopeful suggestions, they remain suggestions 
only, and they cannot be properly evaluated without further theoretical 
and factual inquiry. With respect to substance, it remains to elaborate in 
detail an account of lawyerly fi delity that establishes fi delity as an essen-
tial political virtue and so redeems the initial promise suggested in the 
references to Keats and to Hampshire. And with respect to context, it 
remains to vindicate the hypothesis that the cultural and institutional 
structures of the legal profession can in fact sustain an idiosyncratic role 
ethics that insulates lawyers from the judgments of ordinary fi rst-per-
sonal morality.

The next two chapters address each of these questions in turn and there-
fore complete the overall argument of the book. The answers that these 
chapters give provide more comfort to lawyers in connection with the fi rst 
question than with the second. The book therefore ends on a bittersweet 
note, namely that although the lawyer’s professional life is worthy of com-
mitment in principle, contemporary lawyers lack the contextual support 
that they would need in order to sustain this commitment in practice.
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Chapter 8

LAWYERLY FIDELITY AND POLITICAL LEGITIMACY

Lawyers can successfully employ the ethics of role to preserve their 
integrity against the charges that they lie and cheat only, as I have said, 
if two conditions are met. First, the substantive content of the lawyer’s 
role must support an appealing role-ethic that can rationalize the ways 
in which lawyers’ professional morality departs from ordinary fi rst-
personal ethical ambitions (including, in particular, in respect of their 
professional obligations to lie and to cheat). And second, this role ethic 
(whatever it is) must be practically accessible to lawyers, who must be 
able to adopt the idiosyncratic ambitions it elaborates as their own and 
to sustain these ambitions against the insistent encroachments of ordi-
nary fi rst-personal ethics.

The next and fi nal chapter of the book casts doubt over whether con-
temporary lawyers can meet the second condition, given the state of the 
bar today, and therefore doubts whether integrity-preserving role-based 
redescription is ultimately of much practical use to modern lawyers. 
This chapter, however, takes an initially more positive view of lawyers’ 
ethics, arguing that there exists a powerfully appealing role-ethic for 
lawyers, which can more than carry the burden of meeting the fi rst, sub-
stantive, condition for successful integrity-preserving role-based rede-
scription. In principle, at least, the legal profession is morally worthy of 
commitment, all things considered. If legal ethics comes, fi nally, to an 
unhappy end, that is only because this is a commitment that modern 
lawyers, given the way things are with them, cannot bring themselves to 
make.

The centerpiece of the chapter is an effort to redeem the promise that 
I have earlier attributed to the lawyerly virtues—in particular to fi delity 
and its attendant negative capability—by setting these virtues in a politi-
cal context. I seek, in this way, to demonstrate the importance and even 
grandeur of these virtues, by explaining just how it is that they allow 
lawyers to function as the political analogs of Keats’s poets, presiding 
(as guardians of our outer sensibilities) over the inevitable confl icts that 
arise in complex, pluralist societies in a way that sustains political order 
and forestalls civil strife. More specifi cally, I place lawyerly fi delity and 
negative capability within a complex of ideas about political legitimacy 
and in particular about democracy (on whose contributions to political 
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legitimacy the ethical appeal of the lawyerly virtues will ultimately be 
modeled). This approach has its costs, to be sure, in particular insofar 
as the emphasis distinctively on legitimacy will sometimes undermine 
(at least in respect of their fi rst-personal ethics) the more traditional 
connection between lawyers and justice. Nevertheless, legitimacy re-
mains a substantial value, so that if the argument that I propose suc-
ceeds, then lawyers may (at least in principle) comfortably and indeed 
proudly embrace a professional life that is integrated by the pursuit of 
lawyerly virtue. Fidelity and negative capability, which arose organically 
out of the interpretive engagement with professional detachment in 
chapter 3, will have found their place in the book’s larger argument.

Before taking up the lawyerly virtues in earnest, however, it is impor-
tant to return briefl y to address the scope of their application and in this 
connection to repeat a familiar point and to add a new one. The parti-
sanship associated with the lawyerly virtues is not, as I have said from 
the start, equally appropriate for all lawyers, but is instead better suited 
to lawyers in certain circumstances than in others. This is familiarly be-
cause the division of labor argument employed by the adversary system 
excuse does not apply to all circumstances in which lawyers work, so 
that partisan lawyering cannot always be impartially justifi ed. (The de-
gree of partisanship permissible in ex parte proceedings, for example, is 
narrowly cabined for precisely this reason.) Moreover, the connection 
between lawyerly fi delity and political legitimacy developed in this chap-
ter underwrites an additional, fi rst-personal argument for limiting parti-
sanship, and the associated lawyerly virtues, to certain contexts. Insofar 
as fi delity derives its appeal from its contribution to political legitimacy, 
it ceases to be a virtue (even an idiosyncratic one) when displayed in cir-
cumstances in which political legitimacy is not needed, or even at issue.

This suggests, fi rst, that the appeal of the lawyerly virtues will become 
stronger as lawyers’ activities move nearer to addressing state-imposed 
resolutions of their clients’ legal claims—because this is when the legiti-
macy of such resolutions is most insistently in need of a defense. Litiga-
tion, of course, represents the central example of such a case. But, as I 
have pointed out before, other activities, including even those at some 
distance from litigation, also implicate the authority of the state’s mech-
anisms for applying law to resolve disputes. Settlement negotiations 
most obviously proceed in the shadow of litigated outcomes, as do 
many regulatory matters. And even when lawyers are engaged as coun-
selors, before any specifi c dispute has been joined, clients arrange their 
affairs against the backdrop of what they believe the law will allow, so 
that even here the law’s legitimacy is implicated.

Nevertheless, the shadow of litigation is not all-consuming, and fi delity 
is not a virtue in everything a lawyer does, for example, when a lawyer 
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advises a client who has asked about the law’s internal purposes. Nor, 
more importantly, is fi delity a virtue when lawyers assist clients to inter-
vene in the political process whereby laws are made rather than in the 
legal process wherein they are applied.* Put crassly, insofar as the law-
yerly virtues are connected to the authority of adjudication, lawyers who 
lobby on behalf of their clients cannot plausibly appeal to the same role-
ethic as lawyers who litigate.

And second, and especially importantly in light of recent events, the 
lawyerly role ethic that I elaborate here does not apply in any natural 
way, and probably does not apply at all, to lawyers for the government. 
Once again, this is a consequence of the fact that the lawyerly virtues 
are appealing because of their contribution to the authority of adjudica-
tion. The government, after all, is not an ordinary disputant who con-
fronts the authority of the state (through litigation or in some other 
way) but is, rather, itself in authority. Accordingly, an argument that 
bases the case for partisanship on the contribution loyal advocates make 
to legitimating the law in application does not extend to cases in which 
the law is applied to the government. Government lawyers, it seems to 
me, should more or less always seek positively capably to promote jus-
tice rather than negatively capably assisting the government in pursuing 
its idiosyncratic ends as effectively as it can.†1

These brief observations of course merely identify exceptions to the 
fi rst-personal role-ethic that I develop for lawyers in general—they can-
not hope to fi x the boundaries between exceptional and more conven-
tional forms of legal practice. I shall say no more about such matters 
here, however, because (in spite of their admitted importance) they 
should not distract attention from the ethical condition of lawyers 
whose practices fall within conventional forms.

Political Legitimacy

The fundamental problem of politics is that people come into confl ict 
about how their collective affairs should be arranged. People have 

* One might say, foreshadowing an analogy that I develop below, that lawyers who 
serve clients in the political process participate in the forms of legitimation associated 
with democracy rather than adjudication.

† This is recognized by the positive law in the narrow context of criminal prosecutions, 
on the ground, roughly, that the prosecution function is a special case of lawyering, made 
so in virtue of the special rights of criminal defendants. But if the argument that I propose 
is correct, then almost every form of lawyering on behalf of the government is a special 
case, and restrictions on the partisanship of government lawyers much more broadly are 
in order. This is implicitly recognized in the motto of the United States Department of 
Justice, that “the United States wins when justice is done.”
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incompatible interests, and insofar as they each pursue these narrow self-
interests, this generates confl ict. Moreover, although it is often thought 
that morality—and in particular the impartial idea that all people’s inter-
ests are in some sense equally important—will eliminate or at least 
dampen political confl ict, this is a mistake. Even people who all display 
an impartial regard for one another will continue to disagree about their 
collective affairs, and to come into confl ict with one another, insofar as 
they have inconsistent beliefs about what their several interests consist in 
or about what balance among these competing interests is fair.2 Secular 
humanists and religious fundamentalists, for example, may both care 
deeply about promoting the good life for everyone on equal terms. But 
they will disagree about the most basic features of the good life (includ-
ing even about whether it may be found in this world or in the next3) 
and about the most basic structure of equality (including even about 
whether fairness requires concern for all or for only the faithful4). In this 
and myriad other analogous cases, morality, and in particular the impar-
tial concern for others that thinking morally involves, does not promote 
harmony, but in fact itself presents an independent source of confl ict, 
which is an expression of persons’ moral commitments and not a retreat 
from them.

These confl icts are, moreover, ineliminable. They are inevitable ex-
pressions of the competition for scarce resources and the fact that the 
diversity of human experience and the complexity of human reason 
make pluralism the natural state of ethical life.5 Collective life (and in-
deed peaceful coexistence) therefore requires people who are naturally 
free and independent, and capable of objecting and resisting against col-
lective decisions, to accept and obey collective decisions even when they 
remain unpersuaded of the decisions’ merits. Politics takes as its central 
task elaborating and marshalling reasons to obey.

The most obvious reasons for obeying collective decisions, in almost 
every case, arise in virtue of the collective’s power to coerce compliance 
with its directives (including most familiarly by threatening, credibly, to 
punish those who disobey). But there are good grounds for hoping that 
other reasons for obeying collective decisions also exist, and indeed that 
these other reasons take the lead in persons’ practical deliberations 
about whether or not to obey. To begin with, collective government that 
is experienced by the governed as coercive at every turn, or even just as 
principally coercive, will unlikely remain stable for long, because the op-
portunities for resistance tend to outstrip the means of coercion. More-
over, even if government could sustain stability through coercion alone, 
this would offend against the many and deep connections between indi-
vidual freedom and human dignity. For both these reasons, government 
naturally (indeed almost universally) aspires not just to acquire the 
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power to enforce collective decisions but also to generate voluntary 
compliance by sustaining an agreement about which decisions to obey, 
even in the face of disagreement about which decisions to adopt. Gov-
ernment aspires to achieve political legitimacy, which is to say to attain 
a distinctively political kind of authority over the governed.

Although some—philosophical anarchists6—have insisted that in spite 
of this natural aspiration, political legitimacy is impossible, so that gov-
ernment can never rise above brute coercion, the dominant traditions in 
political philosophy (especially in its liberal development) have resisted 
this despairing counsel and proposed routes by which governments 
might achieve legitimacy.* These proposals fall into two camps. The 
fi rst approach, exemplifi ed in the work of John Rawls,7 articulates a 
free-standing conception of political (as opposed to moral) equality 
that claims to underwrite political legitimacy. According to this ap-
proach, political power is “proper and hence justifi able only when it is 
exercised in accordance with a constitution the essentials of which all 
citizens may reasonably be expected to endorse,”8 specifi cally because 
it is “consistent with their freedom and equality.”9 Insofar as a govern-
ment abides by this “liberal principle of legitimacy,”10 which establishes 
the ground rules for political life, it may be justifi ed to each citizen, 
from that citizen’s own point of view, even in the face of intractable 
fi rst-order disagreement about what political policies are best and even 
when government pursues (within these ground rules) particular poli-
cies that some citizens fi nd unappealing. This approach to legitimacy 
places the understanding at the center of politics, proposing to achieve 
legitimacy by generating an agreement on abstract propositions about 
political essentials that may be sustained based on reason alone and 
entirely apart from any participatory engagement with the actual politi-
cal process.†11

This theoretical approach to political legitimacy has been given pow-
erful developments, including of course by Rawls himself. But these 
several theoretical elaborations of political legitimacy, indeed through 
their very appeal, emphasize a structural (and therefore ineliminable) 

* Indeed, political philosophy might be thought of as the fi eld devoted to resisting the 
anarchist, much as moral philosophy is the fi eld devoted to resisting the egoist.

† Process plays a role in Rawls’s theory, to be sure. In particular, the Original Position 
through which Rawls’s theory of justice arises presents a case of what he calls pure proce-
dural justice, in the sense that principles of justice adopted using the procedure of the 
Original Position are “correct or fair, whatever [they are], provided that the procedure has 
been properly followed.” But the Original Position remains, as Rawls stresses, a “purely 
hypothetical” situation, and the appeal of the principles of justice that arise out of the 
Original Position depends on the theoretical appeal of the Original Position as a device 
for representing the problem of justice and not on any affective engagements that result 
from actually inhabiting it.
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shortcoming of theoretical approaches to legitimacy.12 Even as each the-
ory of legitimacy purports (credibly) to regulate political power in ways 
that fairly resolve disagreements among citizens about what fi rst-order 
ends power should serve, and therefore to justify power to every citizen 
from her own point of view, the theories of legitimacy themselves re-
main inconsistent with one another. The several theories of political le-
gitimacy propose incompatible answers to the question which uses of 
power are in fact legitimate, so that as long as each retains adherents 
(as it inevitably will) none succeeds at persuading all citizens to accept 
the applications of power that it sanctions.

To be sure, a lack of unanimity does not in itself undermine the uni-
versalist aspirations of the theoretical approach to legitimacy: justifi ca-
tion is a normative concept, after all, so that a theory of legitimacy 
may justify political power to someone even though (perhaps because 
of cognitive errors or self-dealing) she remains, as it happens, unper-
suaded.13 But, as the enduring liveliness of the fi eld of political philoso-
phy directly illustrates, the inevitable disagreement among theories of 
political legitimacy is not disagreement simpliciter but rather reason-
able disagreement: it does not refl ect simple cognitive errors or failures 
of respect or concern for other persons but (like moral disagreement) 
instead arises inexorably out of the diversity of perspectives and expe-
riences of free and equal participants in any shared political life.14 And 
even though brute disagreement does not necessarily undermine justifi -
cation, reasonable disagreement does. The theoretical approach to le-
gitimacy therefore cannot actually legitimate the exercise of political 
power.

Perhaps for this reason, governments do not restrict their exertions 
toward legitimacy to the theoretical model (although almost all govern-
ments do assert their legitimacy in theoretical terms) but instead apply 
a second, practical approach to sustaining their legitimacy, which at 
least complements the theoretical account of legitimacy and might even 
harbor aspirations to substitute for the theoretical account. This ap-
proach is practical because it replaces the theoretical approach’s em-
phasis on abstract propositions about justifi ed political power with an 
effort to elaborate a set of political institutions and practices through 
which the participants in politics might come to take ownership of po-
litical outcomes, including even outcomes that they fi nd substantively 
unappealing and that their political participation sought to oppose.15 
Whereas the theoretical approach seeks substantive principles of legiti-
macy that may be appreciated apart from any participation in political 
practice, this practical approach emphasizes the affective consequences 
of actual engagement with political practice—that is, the infl uence that 
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political participation aspires to have on the political attitudes of the 
participants.*16 One might say, as a short-hand, that the practical ap-
proach to legitimacy replaces the theoretical approach’s emphasis on 
the understanding with an emphasis on the will.

Unlike theoretical principles of legitimacy, which attempt (and prom-
ise) principled resolutions to political disagreements that establish set-
tled limits on the exercise of political power, the practical approach to 
legitimacy seeks to stave-off rather than to resolve political disagree-
ments. The practical approach aspires to establish a provisional, al-
though hopefully renewable, holding-pattern, in which disputants must 
actually go through the political process in order to accept the authority 
of the political outcomes that the process generates. Elaborating the 
practical account of legitimacy therefore requires identifying the politi-
cal practices and institutions that sustain this holding-pattern and the 
individual ownership of political outcomes that it sustains in turn.

I shall argue that the adversary process, including in particular through 
the contributions of negatively capable adversary advocates who keep 
faith with their clients,† is central to the legitimacy of adjudication along 
the practical model. This argument has its limitations, of course. Most 
immediately, its practical character, and its focus on legitimacy, entail 
that the forms of adjudication that it describes will fall short of produc-
ing justice, especially when measured by the more exacting standards 
of theoretical models. This gap calls for a response: it may be (as I shall 
in various ways suggest, although never by sustained argument) that 

* Substantive constraints on legitimate government also play a role in the practical ap-
proach to legitimacy, to be sure. Certain political practices, for example, policies that 
abuse some citizens, cannot sustain a sense of ownership among citizens generally simply 
in virtue of their substance, because those who are abused will experience the policies as 
alien and hostile, no matter how they were adopted. But this condition rejects a much 
narrower class of policies than the principles of justice associated with the theoretical 
approach. Instead of imposing a test of justice—for example, that political practice must 
be consistent with the idea that citizens are free and equal—the practical approach to 
legitimacy imposes only the test of critical theory. This is, roughly, that political practices 
must be capable of sustaining a sense of ownership even in the face of rational and 
critical refl ection by citizens, employing whatever critical faculties they possess or can 
develop.

† Note that I am once again speaking of “adversary advocates” in the broad sense that 
I elaborated at the very start of the argument—that is, to refer not just to lawyers who 
conform to one or another positive code of legal ethics but rather to the general class of 
lawyers who work in the shadow of the structural division of labor between advocates 
and judges and who therefore come under some form of the professional obligations to lie 
and to cheat that this division of labor engenders. This means, once again, that legal sys-
tems that are commonly called inquisitorial may nevertheless include adversary advocates 
in my sense.
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legitimacy is an independent value that sometimes outweighs justice, 
all things considered; or it may be that the gap between legitimacy and 
justice makes it proper for others to constrain lawyers who seek to pur-
sue a legitimacy-based adversary role ethic.

But however these matters are best decided, they are in a way beside 
the present point: this, remember, is not to develop an impartialist de-
fense of adversary advocacy, or even a defense that is independently 
suffi cient, but rather to elaborate a set of ideals that can supplement 
impartial moral argument to help sustain the integrity of adversary ad-
vocates who do their impartial duty. And if I succeed in drawing a 
practical connection between adversary advocacy and the legitimacy of 
adjudication, this will give lawyerly fi delity and negative capability the 
ethical weight necessary for sustaining integrity-preserving role-based 
redescription, at least among lawyers who can adopt a role-ethic that 
involves these virtues as their own.

The Example of Democracy

I take up the specifi c connection between adversary advocacy and the 
authority of adjudication in a moment. But before doing so, it will be 
useful to take a brief detour through democratic theory, both because 
democratic politics presents a more familiar illustration of the practical 
approach to legitimacy and because the example of democracy will serve 
as a template for identifying the contribution to legitimacy made by the 
adversary legal process.

Lived experience suggests that democracy is a substantial legitimat-
ing force in political life. Certainly, international law and politics treat 
democracy as a freestanding source of political legitimacy. The United 
Nations Universal Declaration of Human Rights, for example, does 
not just guarantee individual liberties and equal treatment before the 
law but also includes a right to democratic self-government.17 More-
over, the freestanding authority of democratic politics may be discerned 
not just directly but also indirectly, through the experience of dissent-
ers in democratic states who fi nd that they cannot avoid personal re-
sponsibility for their governments’ policies through dissent alone but 
only by taking more drastic steps to dissociate themselves from the 
governments, for example, by disobeying the policies (denying their 
authority) or renouncing their citizenship. The connection between de-
mocracy and political legitimacy is, one might say, a phenomenon in 
search of an explanation, and both main traditions of philosophical 
thought about political legitimacy have sought to provide one. A brief 
discussion of the drawbacks of theoretical accounts of democracy’s 
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contribution to political legitimacy and the advantages of practical ac-
counts will lay the groundwork for a more intensive investigation of 
the contributions to political legitimacy made by the adversary legal 
process.18

Theoretical accounts explain democracy’s legitimating character by 
reference to a special application of the broader ideals out of which they 
construct the general principles of political legitimacy that they cham-
pion, for example by casting democracy as the political branch of a 
more general ideal of equality. But although this approach is familiar, it 
is not adequate to the lived experience of democratic politics. In partic-
ular, the theoretical approach cannot credit the wide range of disagree-
ments to which the authority of democratic practice—the legitimacy of 
democratic decision—extends.

The effort to connect democratic legitimacy to political equality ap-
pears in Rawls’s early work, for example in the observation that 
“[p]erhaps the most obvious political inequality is the violation of the 
precept one person one vote.”19 But it is most fully developed by Ronald 
Dworkin, who elaborates an account of democracy expressly in response 
to the question, “How would a community based on equal concern [for 
all its members] choose its representative offi cials?”20 Dworkin consid-
ers procedural answers to this question—which would equate democ-
racy with the equal distribution of political power—but quickly and 
persuasively rejects these answers as unappealing or indeed incoherent.21 
Instead, he observes, the ideal of political equality leads inevitably to a 
broadly substantive conception of democracy that identifi es democracy 
as the form of government “most likely to produce the substantive deci-
sions and results that treat all members of the community with equal 
concern,”22 or, put slightly differently, to “improve the accuracy” of po-
litical decisions, by making them more consistent with the demands of 
equality.23

This account of democracy places democratic decision making, in the 
intuitive sense associated with elections and majority rule, at the mercy 
of the substantive equality-principle out of which democracy derives, so 
that voting must give way to equality’s demands whenever the two con-
fl ict. And Dworkin would indeed limit majoritarian decision to the nar-
row class of what he calls choice-sensitive issues, that is, issues “whose 
correct solution, as a matter of justice, depends essentially on the char-
acter and distribution of preferences within the political community.”24 
Not many issues (and certainly not many politically vital issues) are 
choice-sensitive, so that this approach to democracy is far removed from 
the majoritarian and procedural elements that dominate everyday dem-
ocratic understandings—so far removed that the idea that democracy 
arises when equality is applied to politics turns out not to generate a 
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practice of democracy, in the ordinary sense, at all.*25 Certainly this ap-
proach cannot explain the broadly legitimating force of democratic pro-
cesses in ordinary political experience.

The theoretical approach to democratic legitimacy, by denying that 
democracy in its common procedural sense can legitimately resolve deep 
disagreements about political principles or even justice, converts the 
democratic process into a residual category, to be employed only in the 
narrow range of cases in which the liberal principle of equality produces 
indeterminate results. This approach, as Rawls admits, “submit[s] our 
conduct to democratic authority only to the extent necessary to share 
equitably in the inevitable imperfections of a constitutional system.”26 
Democracy’s broad contribution to political legitimacy must therefore 
be explained by other means. Indeed, what is needed is not an abstract 
principle but a way of proceeding, and the practical traditions of politi-
cal legitimacy that I introduced earlier naturally suggest themselves.

These traditions explain democracy’s contribution to political legiti-
macy in terms of the affective consequences of engagement with the 
democratic political process—that is, in terms of the infl uence that dem-
ocratic politics aspires to have on the political attitudes of the persons 
who participate in it. Democracy functions, as Alexander Bickel said in 
elaborating a version of the practical view, “not merely as a sharer of 
power, but as a generator of consent.”27 This account of democracy is 
naturally suited to explaining the breadth of democracy’s legitimating 
capacities in ordinary political experience. Because it accords the demo-
cratic process a free-standing political authority that does not depend 
on democracy’s convergence on antecedent ideals—such as equality—
the practical approach to democracy promises an expansive account of 
legitimate democratic decision, which may reach even cases in which 
democratic choices confl ict with such ideals.28

The practical account of democracy proposes that the democratic 
process, properly constructed and managed, transforms citizens from 
isolated individuals into members of a democratic sovereign, with which 
they identify and whose will they take as their own even when they 
have been outvoted. It proposes that a well-functioning democratic pro-
cess induces those who participate in it to take ownership of the collec-
tive choices that the process generates.29 This proposal underwrites a 
practical theory of democratic political legitimacy because the sense of 

* Nor are Dworkin’s views idiosyncratic in this respect among philosophical liberals. 
Rawls’s theory of justice similarly restricts the democratic process by imposing substantive 
requirements on policy concerning not just basic liberties but the distributions of all pri-
mary goods, including income and wealth, powers and opportunities, and even the social 
bases of self-respect.
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individual ownership of collective decisions that the democratic process 
sustains gives these decisions the authority over individual citizens that 
political legitimacy requires. The practical view of democracy proceeds, 
one might say, in the spirit of Rousseau, defusing the problem of politi-
cal legitimacy by proposing that democracy presents a political mecha-
nism through which each person “uniting with all, nevertheless obeys 
only himself and remains as free as before.”30

The great question for the practical approach to democratic legitimacy 
is just how an affective engagement with the democratic process sustains 
this sense of ownership even of outcomes that a person opposed. Rous-
seau’s own view seems to have been that in properly functioning demo-
cratic systems, the democratic process simply subsumes citizens’ political 
agency. Thus he claims that “[t]he citizen consents to all the laws, even 
to those passed against his will, and even to those that punish him when 
he dares to violate one of them.”31 And he adds, imagining a confl ict 
between his private will and the democratic (general) will, that “[i]f [the] 
private will had prevailed, I would have done something other than what 
I wanted. It is then that I would not have been free.”32 This is at once 
implausible and sinister—it carries the deference to the collective that 
political legitimacy necessarily involves over into a denial of the individ-
ual self that cannot be had and should not be sought.

But the idea behind the practical approach should not be tarnished 
by Rousseau’s excesses in developing it. Joint action has intrinsic and 
not just instrumental appeal for people, whose natural state is therefore 
not solitariness but rather engagement with others. And although poli-
tics is not the only way in which people can engage one another,33 it is 
a properly prominent expression of the human instinct in favor of com-
munity. People therefore join in politics not merely to coordinate their 
conduct better to serve prepolitical ends but also (and perhaps even 
principally) to associate themselves with one another through collective 
action (to belong to a group), so that politics is an inner need for them, 
and not just a technological necessity.34 This expresses itself most 
immediately through what Jeremy Waldron has called a “felt need . . . 
for a common framework or decision or course of action on some mat-
ter, even in the face of disagreement about what the framework, deci-
sion or action should be.”35 And democracy appears, at least in the 
shadow of the Enlightenment’s rejection of the narrower forms of com-
munity associated with caste and class, as a natural way of satisfying 
this need.

The democratic politics that answers the need for community, and 
that generates a democratic sovereign whose decisions command the al-
legiance even of dissenters, must involve more than the aggregation of 
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antecedently held preferences associated with simple majoritarianism.* 
Instead the democratic political process must generate engagements that 
break through, that penetrate into, the preferences to be aggregated.

Most familiarly, democratic deliberation and the institutions that sup-
port it—in particular, for a for public debate such as a free press—
encourage political engagements among citizens once political debate 
has been joined and underwrite forms of respect and loyalty that sup-
port the political legitimacy of outcomes even vis-à-vis those who have 
lost the debate.36 Democracies also encourage deliberation through po-
litical mechanisms—for example, the separation of powers in the United 
States and proportional representation on the European continent—that 
force coalition-building at various stages in the political process and 
that therefore demand the forms of political debate and engagement 
that are necessary for sustaining coalitions. And, fi nally, the formal and 
informal structure of elections integrates ordinary citizens into the ap-
paratus of government in legitimacy-sustaining ways. “Voter,” after all, 
is a public offi ce, and a citizen can be a voter, as opposed to a revolu-
tionary who participates in an election because it suits her, only if she 
acknowledges the legitimacy of the election’s outcome, so that democra-
cies that encourage their citizens to conceive of themselves as voters 
therefore already sow the seeds of their own practical legitimacy. Simi-
larly, the mass political parties that accompany democracy implicate 
their members in the legitimacy of the political processes they seek to 
infl uence. Political parties naturally evolve to pursue not raw power 
(that is, the direct capacity to implement policy) but rather the interme-
diate end of political offi ce, narrowly understood. And political offi ces, 
being creatures of the wider political system in which they appear, can 
be obtained only against the backdrop of the legitimacy of the proce-
dures that this system employs for allocating them. (Revolutionaries 
may implement policy when they overthrow a government, but they 
cannot become senators.)† This once again encourages party members 
to recast their political ambitions in forms that implicitly accept the 

* Mere aggregation, even when it is fair, cannot sustain the authorship of its results on 
which democratic political legitimacy depends. Certainly the most familiar forms of ag-
gregation—lotteries, for example, or markets—do not do so. And voting separated from 
the thicker forms of democratic engagement—public deliberation, political parties, a free 
press—would fare no better.

† Thus, although it might be thought that political parties are important primarily be-
cause they connect parliamentarians to the masses (serving to keep ruling elites informed 
of the wishes of the people), political parties’ greater contribution to politics may be 
rather to connect the masses to the parliament, in the sense of channeling political ambi-
tions into forms that implicitly recognize government authority. This is probably especially 
true in democracies, because although parties can exist under many political regimes, they 
are most broadly appealing in democracies.
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authority of the wider political system, including even the authority of 
competing parties when they win elections.37

These features of democratic elections penetrate individual citizens’ 
political preferences in legitimacy-reinforcing ways even before what is 
ordinarily thought of as politics—that is, competition over whose pref-
erences will dictate policy—has begun. And they therefore contribute to 
shaping the preferences of democratic citizens in ways that encourage 
the citizens to take authorship of democratic outcomes and acknowl-
edge their legitimacy. The democratic process will not, of course, exer-
cise an equally transformative power over the political attitudes of every 
citizen on every subject. The intensity of political interest, after all, will 
inevitably rise and fall from citizen to citizen, and no democratic pro-
cess, no matter how intensive, will sustain maximal engagement from 
every citizen on all issues.

Such consumptive politics is not, however, necessary for legitimacy.*38 
After all, the demand for legitimation waxes and wanes with the politi-
cal interests of the citizens over whom the state asserts its authority: As 
a citizen cares more or less about an issue she will be more or less in-
clined to resist her government’s policies concerning the matter. Democ-
racy, therefore, need not provide infi nite, or even maximal, engagement 
and legitimation with respect to each citizen and every government pol-
icy. Political engagement may instead vary from citizen to citizen and, 
within each citizen, from issue to issue, so that citizens are drawn into 
the political process in proportion to their inclination to oppose or 
resist its outcomes, and democracy’s transformative powers are concen-
trated where they are needed most. It is enough that the supply of legiti-
mation be suffi cient to meet the demands for legitimacy that citizens 
actually make.

Much more would have to be said, of course, to convert these rough 
refl ections into a mature account of the practical legitimacy of demo-
cratic politics. The ways in which democratic institutions and political 
engagement penetrate citizens’ preferences would have to be explained 
in greater detail. And it would be necessary to demonstrate that the feel-
ings of authorship that democratic politics produces are justifi ed (or at 
least that they can withstand rational refl ection) and not mere ideology. 
(Here there is room for reintroducing some of the concerns that gener-
ated the theoretical treatment of legitimacy, although not in the expan-
sive form that the theoretical treatment gives them.) But although these 

* Nor, incidentally, is it desirable, all things considered. Legitimacy is not the only value, 
nor politics the only practical pursuit. And Rousseau’s suggestions to the contrary not-
withstanding, the society whose members spend the most time on politics is decidedly not 
the best.
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are important topics, they can be set aside for now. What has been said 
so far is enough to establish a template for the account of the adversary 
system’s contributions to political legitimacy that follows.

The Legitimacy of Adjudication

The example of democracy illustrates, in familiar circumstances, both 
the shortcomings of theoretical approaches to political legitimacy and 
the appeal of an alternative practical approach. Moreover, the legal pro-
cess presents a problem of political legitimacy that runs parallel to the 
problem of the legitimacy of the political process, although at a differ-
ent point in a society’s overall structure of government. Finally the ad-
versary system sustains the legitimacy of the legal process in much the 
same way as democracy sustains the legitimacy of the political process. 
The analogy to democracy therefore promises to generate a reconstruc-
tion of the adversary system excuse that can underwrite a rich and ap-
pealing political account of the distinctively lawyerly virtues.

Citizens may naturally object to their governments’ authority at two 
places: fi rst, when the government, most characteristically through legis-
lation, decides disagreements about which general rules it should em-
ploy to structure how it will exercise its power; and, second, when the 
government, most characteristically through adjudication, decides dis-
agreements about how to apply these general rules to particular facts in 
particular cases. The democratic process engages only the fi rst of these, 
so that although democracy is a powerful legitimating force in politics, 
it cannot complete the legitimation of political power by itself. Nor 
does democracy in fact stand alone in the theories of political legitimacy 
in which it fi gures so prominently. Instead, political philosophy typically 
pairs the arguments about democratic legitimacy through which it ex-
plains the general authority of governments with arguments about the 
legitimacy of adjudication, typically proceeding under the heading “the 
rule of law,” that sustain the authority of a government’s specifi c appli-
cations of its powers to particular cases, including even over persons 
who continue to insist that the applications in question are unjust or 
otherwise unwarranted.*

It is, as Karl Llewellyn said, one of the “law-jobs” to sustain authorita-
tive resolutions of “trouble cases”—cases in which general principles do 
not straightforwardly resolve themselves into consensus outcomes.39 And 

* This is the difference between adjudication proper (whose outcomes are imposed even 
on disputants who remain unpersuaded) and mere mediation (where decisions are enacted 
only if the disputants affi rm them).
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the process of adjudication, both directly and in the shadow that it casts 
over disputes that are resolved in more informal ways, establishes the 
context in which lawyers go to work. One might say, then, that what de-
mocracy is to political legitimacy at wholesale, adjudication is to political 
legitimacy at retail.*40 And the professional habits of adversary advocates 
therefore gain in stature insofar as they contribute to the retail legitima-
tion of political power that the legal process is called on to provide.

Accounts of the legitimacy of adjudication naturally proceed in paral-
lel to the accounts of democratic legitimacy just discussed. Thus, the 
traditional elaboration of the adversary system excuse might, pursuing 

* This idea, that even laws that have been adopted by legitimate political processes face 
a separate and independent challenge to their legitimacy when they are actually applied, is 
essential to the argument to come. It is also far from universally accepted. Thus it is often 
said that lawyers, especially in a democratic society, should respect the legitimate author-
ity of the law, by which is meant the wholesale authority of lawmaking, and that this re-
quires lawyers, in their work, to attend to and promote law’s broader purposes (which are 
of course distinct from the lawyers’ own moral ideals, including their views about what 
purposes it would be best for the law to have).

W. Bradley Wendel, for example, has recently argued that “lawyer[s] must respect the 
achievement represented by law: the fi nal settlement of contested issues (both factual and 
normative) with a view toward enabling coordinated action in our highly complex, plural-
istic society,” and that this requires them to constrain their partisanship according to 
(their views of) the law’s underlying purposes (even as it also entails that they may not 
constrain their partisanship according to their private moral beliefs, which would under-
mine the settlement that the law represents). And Robert Gordon has similarly suggested 
that the ethics of advocacy must be approached against the backdrop of a rebuttable 
“presumption that the law very imperfectly sets forth an approximately agreed-upon min-
imal framework of common purposes, a social contract.”

I do not of course deny that in many cases disputes can be settled by applying general 
principles to particular cases in broadly accepted ways. Indeed, especially in close-knit 
communities, variations on this theme will likely be the dominant form of dispute resolu-
tion. But it is important not to ignore the difference between cases in which a law’s mean-
ing even in application is generally agreed upon and cases in which the meaning of a law 
is more contentious, so that its application, at least in some circumstances, meets with 
greater resistance. In the second type of case, the problem of the authority of law arises 
not just in respect of its adoption but also, and separately, in respect of its application.

Moreover, although such cases may be rare in close-knit and organic communities—and 
may even be confi ned to circumstances involving disputants whom well integrated people 
think of “as ‘bad apples,’ ‘odd ducks,’ or otherwise as people not aware of the natural 
working order”—they will be much more common in complex, pluralist societies in 
which the terms of the natural working order are themselves essentially contested. Legiti-
macy in application must be separately achieved in such cases, so that lawyers must also 
respect the free-standing authority of law in its retail application, in and around adjudica-
tion. And this, I shall argue, requires that they restrain, in some meaningful measure, not 
just their personal moral beliefs about what laws should be enacted but also their profes-
sional beliefs about the internal purposes of the laws that have been enacted. The retail 
legitimation of law requires, in short, that lawyers adopt client- rather than justice-
centered conceptions of advocacy.

09Markovits_Ch08 171-211.indd   18509Markovits_Ch08 171-211.indd   185 7/31/08   10:02:57 AM7/31/08   10:02:57 AM



186 CHAPTER 8

an analogy to the familiar theoretical claim that the democratic process 
is legitimate because it best serves antecedent ideals of equality, be rede-
ployed to explain the legitimacy of adjudication. According to this ap-
proach, the balance between partisan lawyers that the adversary system 
establishes legitimates the retail application of political power insofar 
as it best serves antecedent ideals of truth and justice. But in spite of 
its initial appeal, this approach suffers shortcomings that are directly 
connected to its theoretical structure, as analogs of the familiar short-
comings of the theoretical account of democratic legitimacy. Thus it is 
natural to wonder, as I discussed in greater detail in chapter 4, just how 
much adversariness in lawyers really best serves truth and justice over-
all, especially given inequalities and imperfections that inevitably sur-
round adversary adjudication in actual legal systems.

And as happened in the case of democracy, such considerations press 
inexorably toward turning adversary advocacy into a residual category, 
so that lawyers may act as partisans only (in the words of a prominent 
reformer) insofar as doing so, “considering the relevant circumstances of 
the particular case, seem[s] likely to promote justice,” meaning resolu-
tion on the “legal merits,” to be established by reference to the broader 
ideals of truth and justice from which the theoretical argument sets 
forth.41 Indeed, just as the theoretical approach to democracy reaches its 
apogee in Dworkin’s view that the ordinary democratic process should 
be confi ned to deciding questions in which majority rule is constitutive of 
equality, so the theoretical approach to adjudication proposes that adver-
sary advocacy reaches its highest expression when lawyers “think like 
judges in determining what the relevant law is”42 and, moreover, act like 
judges (and avoid ordinarily adversary advocacy) except in cases in which 
adversary advocacy is anyway ineffective, because there exist real judges 
who are capable of effectively imposing this judicial sensibility largely 
uninfl uenced by lawyers’ adversary efforts.43 The theoretical approach to 
the legitimacy of adjudication therefore does not support, but rather un-
dermines, the lawyerly virtues of fi delity and negative capability, which 
require partisanship well beyond what the theoretical argument counte-
nances and certainly require lawyers to think and to act very differently 
from judges and to impose outcomes that refl ect these differences.

Nevertheless, the folk practice of adversary adjudication, and the 
common experience of parties who subject their disputes to this prac-
tice, attributes legitimacy to adversary adjudication even when lawyers 
display partisan fi delity to their clients that substantially exceeds what 
the theoretical approach to legitimacy countenances.*44 Moreover, a 

* To be sure, dissatisfaction with adversary adjudication, especially among those who 
have just gone through it, is one of the banalities of contemporary legal culture. But the 
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practical account of the legitimacy of adversary adjudication, which 
closely parallels the practical account of democratic legitimacy, natu-
rally presents itself.

The theoretical approach fails to take advantage of the legitimating 
powers of affective engagement with the legal process (just as the theo-
retical account of democracy fails to exploit the legitimating powers of 
affective engagement with the democratic process). In particular, the the-
oretical version of the adversary system excuse approaches the legal pro-
cess as a technology for satisfying process-independent claims (just as the 
theoretical approach to democracy treats the democratic process as a 
technology for producing process-independent justice). The theoretical 
approach treats process, to borrow a word from legal sociology, as trans-
parent, in the sense that it has “no effect on the values, goals, and desires 
of those who use the system,”45 so that one can look backwards through 
a legal process, from its end to its beginning, and see the same claims as-
serted throughout, in undistorted form. But this is, as sociology points 
out, a mistaken account of legal process, associated with the formalism 
of classical jurisprudence and now discredited. Instead, “the relationship 
between objectives [in a dispute] and mechanisms [of dispute resolution] 
is reciprocal; not only do objectives infl uence the choice of mechanisms, 
but mechanisms chosen may alter objectives.”46 And this fact about the 
legal process opens up the way to a practical reconstruction of the legiti-
macy of adjudication, which (again analogizing to the practical account 
of democracy) emphasizes the affective consequences of engagement with 
the legal process—the transformations wrought by the process.

Finally, this practical account places lawyerly fi delity and negative ca-
pability at the center of the transformative power of the legal process and 
therefore at the foundation of its legitimacy. And in this way, the practi-
cal account of the legitimacy of adjudication gives these lawyerly virtues 
the ethical weight that they need to underwrite integrity-preserving, role-
based redescription applied to the adversary practices in which they actu-
ally engage.

acceptance of adjudication’s legitimate authority in spite of this dissatisfaction is equally 
entrenched in the culture. Disputants commonly satisfy verdicts without the need for sep-
arate enforcement proceedings (and often with little credible threat of sanctions should 
they resist). Even when voluntary compliance with adjudication breaks down—as, for ex-
ample, in connection with the collection of child support from absentee fathers, although 
even here there is some reason to believe that delinquency is caused by inability rather 
than unwillingness to make payments—the success of resistance against judgments only 
emphasizes the extent to which compliance with the legal process more generally exceeds 
whatever compulsion legal institutions could credibly assert. And although the dissatisfac-
tion is more discussed, the degree of acceptance of the legitimacy of adjudication is much 
more striking, as it requires losing disputants to accept the authority of decisions that they 
(reasonably) believe mistaken on the merits.
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The Transformative Legal Process

The legal process does not achieve legitimacy by reaching settlements 
that satisfy the aims that the participants bring to the process, nor even 
by employing detached and purely theoretical arguments to persuade 
the participants that its outcomes are just or otherwise desirable. In-
stead, like democracy, the legal process legitimates the application of 
political power through the participatory engagements that it requires 
of the parties to legal disputes. These engagements penetrate the ideals 
and preferences of the parties in ways in which nonparticipants cannot 
share, so that the parties come, through their engagements with the legal 
process, to take ownership of the resolutions that the process produces, 
including even resolutions that they continue to dispute on the merits.

As the sociology of law observes, the legal process and the activities of 
the lawyers who administer it penetrate the attitudes of the disputants at 
several depths and therefore transform their attitudes in several different 
ways. Most shallowly the legal process “translates [disputants’ private 
complaints], and reconstitutes the issues in terms of a legal discourse 
which has trans-situational applicability.”47 Lawyers “objectify” their 
clients’ arguments and “set them apart from the particular interests they 
represent,”48 so that the clients’ positions come to be seen as participat-
ing in broader principles “in terms of which . . . binding solutions [to 
disputes] can be found.”49 In this way, the lawyers who administer the 
legal process serve as “culture broker[s]” for their clients,50 organizing 
and transforming their clients’ claims in terms of this discourse in order 
to render them more persuasive.51 At an intermediate depth, lawyers and 
the legal process “test the reality of the[ir] clien[ts’] perspective[s],”52 
piercing unreasonable hopes and inaccurate perceptions53 and, by con-
trast, legitimating the other elements of their clients’ positions that are 
not pierced.54 And at the deepest level, an engagement with the legal 
process does not just translate or test disputants’ claims but fundamen-
tally reconstitutes them,*55 specifi cally by transforming brute demands 

*Sociologists typically suppose that the legal process reconstitutes claims principally by 
“narrow[ing] . . . disputes . . . in order to produce a construction of events that appears 
manageable.” Thus it is common to read that the process “transform[s] a putatively moral 
issue, which has strong substantive tones, into a technical-legal issue.” Similarly, it is said 
that adjudication replaces “highly personal and idiosyncratic” perceptions with a blink-
ered emphasis on what can be proved objectively to have occurred.

But this narrowing is far from inevitable in the legal process, which can also broaden 
and contextualize disputes in an effort to fi nd authoritative resolutions. An example of 
this broadening tendency, discussed in greater detail below, is the legal process’s transfor-
mation of the individual injury associated with sexual harassment into a broader claim 
concerning sex discrimination at work.
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into assertions of right, which depend on reasons and therefore by their 
nature implicitly recognize the conditions of their own failure (namely 
that the reasons do not support the claims in the case at hand).56 Indeed, 
the legal process can sometimes even induce disputants to recognize a 
still deeper contingency in their demands, as they come to see a “prob-
lem as an adjustment between competing claims and interests, rather 
than as one warranting a fi ght for principle.”57

These transformations, taken collectively, can have real staying power. 
When it is successful, the legal process, to borrow Lon Fuller’s form of 
words, has the “capacity to reorient the parties toward each other, not 
by imposing rules on them, but by helping them to achieve a new and 
shared perception of their relationship, a perception that will redirect 
their attitudes and dispositions toward one another.”58 Indeed, the trans-
formative effect on a dispute of the legal process is potentially so power-
ful that “the transformed dispute can actually become the dispute,”59 so 
that the parties abandon any of their demands that cannot be accommo-
dated within the transformation. When this happens, the legitimacy of 
the legal process follows, because the reconstructed disputes and the res-
olutions that the legal process proposes have been tailored to suit each 
other, so that parties who come (through their affective engagements 
with the legal process) to see their disputes as the legal process proposes 
also come to accept the resolutions that the legal process recommends.

These suggestions concerning adjudication’s power to legitimate 
through transformation fi nd support, moreover, in empirical work on 
procedural justice (although the empirical studies do not address the 
precise mechanisms of transformation that I have proposed).*60 Thus 
there exists substantial evidence that people’s compliance with the law, 
as it is applied to them, depends signifi cantly on their judgments con-
cerning the legitimacy of the authorities who apply it,61 and that judg-
ments concerning legitimacy, in turn, depend on judgments concerning 
the procedures that the authorities employ in determining what the law 
requires, and especially in resolving disputes about this.62 Furthermore, 
people’s judgments concerning procedures are practical and affective 
rather than theoretical and detached: when people make such judg-
ments, “they focus more on their opportunities to state their case than 
they do on their infl uence” in producing decisions that they regard as 
accurate.63 Finally, although people do not require direct infl uence, they 
do insist that their opportunities to be heard are genuinely participatory 
rather than merely formal: “providing structural opportunities [for dis-
putants] to speak is not enough [to promote the legitimacy of a process 

* These studies do, however, suggest that the importance of process for legitimacy is not 
confi ned to trivial disputes but instead increases when the stakes are high.
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of dispute resolution]”;64 instead disputants “must also infer that what 
they say is being considered by the decision-maker.”65 Of course, insofar 
as processes of adjudication possess a formal or technical character that 
makes a tribunal’s willingness and indeed capacity seriously to consider 
disputants’ views depend on their receiving a particular and (literally) 
extraordinary expression, lawyers (as specialists in this form of expres-
sion) will play a central role in adjudication’s legitimacy, which the ar-
gument will in a moment take up in earnest.

One might say, by way of summary (and using words that would be 
conclusory but for what has come before), that someone who engages 
the legal process to resolve a dispute but denies its legitimacy when her 
claims fail on their legal merits commits bad faith against her opponent 
and against the legal process itself—she in fact retains unreconstructed 
and perhaps even unreasonable brute demands even as she purports to 
be asserting reconstructed, reasonable, claims of right. And she there-
fore escalates the dispute from a simple disagreement into a case of de-
ception and manipulation—one might even say fraud. Disputants (who 
believe, after all, that they are in the right) naturally shrink back from 
such an escalation, and the legal process leverages this attitude—the 
natural good faith of disputants—in support of the legitimacy of its out-
comes, including outcomes that disputants initially opposed.

Legitimacy and Justice

This account follows in a long tradition that emphasizes the legal pro-
cess’s contribution to political cohesion. It is as old, at least, as Toc-
queville’s impressed assessment of the lawyerliness of Americans, who, 
even in “their daily controversies,” tend to “borrow . . . the ideas and 
even the language peculiar to judicial proceedings.”66 But the account is 
not yet complete, because stability is not the only value and even peace 
is not worth every price, so that the transformative effects of the legal 
process remain in need of justifi cation. Indeed, the dominant view 
among those who emphasize the transformative character of the legal 
process also criticizes adjudication in this respect. According to this 
view, the transformations that the legal process induces in disputants’ 
attitudes, and therefore resolutions to disputes that depend on these 
transformations, cannot be justifi ed in a principled way. The legal pro-
cess, on this view, is merely a tool of ideology—a way of manipulating 
litigants to get them to accept being cheated.

This happens most dramatically when lawyers persuade their clients 
simply to abandon claims or defenses that are justifi ed, as when public 
defenders “cool out” criminal defendants and get them to accept pun-
ishments that they do not deserve,67 or when lawyers “manipulate[] and 

09Markovits_Ch08 171-211.indd   19009Markovits_Ch08 171-211.indd   190 7/31/08   10:02:59 AM7/31/08   10:02:59 AM



 LAWYERLY FIDELITY AND POLITICAL LEGITIMACY 191

fool[]”68 consumer-clients about their rights under consumer protection 
laws and in this way “lead the client[s] to redefi ne the situation so that 
[they] can accept it.”69 It also happens, although more subtly, when 
the transformations wrought by the legal process deprive even claims 
that survive of their principled content, for example, when engagement 
with the legal process that administers worker’s compensation in the 
face of industrial accidents, “convince[s] workers to rely on employer 
paternalism to ensure their safety and relinquish claims to control the 
workplace.”70

In these ways, and in myriad others, lawyers and the legal process 
support transformations in disputes that “create ends so that clients 
come to want—or at least accept—what the system is prepared to de-
liver.”71 Most generally, the “social construction of the self through ide-
ology and language” that the transformative legal process involves, 
causes “depoliticization, apathy, anomie”72 and so “suppresses the full 
potential of the self.”73 The legal process, to put it bluntly, secures peace 
only by abandoning justice.

There is much in this view, to be sure, and the peaceful resolutions to 
disputes that the transformative legal process sustains certainly can 
come at an unacceptable cost to justice, including perhaps in some of 
the cases just mentioned. But this argument should not be taken too far. 
To begin with, the empirical question how commonly lawyers betray 
their clients in the ways suggested is complex and diffi cult. Although 
some lawyers undoubtedly sometimes do sacrifi ce their clients in the 
service of order or even other powerful interests, there is evidence that 
lawyers overall represent their clients more assertively than critics sug-
gest, not least because clients are less easily fooled by their lawyers than 
critics suppose.74

Moreover, and in a sense more importantly, the view that lawyers im-
properly “sell-out” their clients makes a theoretical mistake about the 
normative structure of legitimacy. In particular, it is wrong to conclude 
that every time engagement with the legal process induces disputants to 
accept outcomes that are less than perfectly just this should be resisted, 
or that disputants who accept less than just outcomes are being ex-
ploited or made victims of an ideological sham. Such an extreme con-
clusion neglects the political character of legitimacy and the practical 
character of the legitimation that the adversary process sustains, which 
together entail that legitimacy necessarily stands apart from moral val-
ues, including even justice and its cognates, and can sometimes outweigh 
them, all things considered. The analogy to the democratic process is 
again apt: as the practical conception of democracy entails that some 
political outcomes can be legitimate even though they are not perfectly 
just, so the practical conception of adjudication entails that some legal 
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outcomes can be legitimate although not quite just. Each process prop-
erly aspires not to persuade participants that its outcome is right on the 
merits, but only to sustain their ownership of these outcomes, so that 
they accept an obligation to comply, even when they remain unper-
suaded on the merits. Each process aims, that is, to exclude disputants’ 
independent judgments of the merits from their grounds for resisting, 
and in this sense to achieve authority.

Indeed, insofar as procedure is transformative, then the outcomes that 
disputants are prepared to accept after having engaged the legal process 
necessarily differ from the outcomes that they set out to pursue through 
this process or that they regarded as antecedently just, and disputants 
who have come through the legal process will prefer these outcomes to 
alternatives that they initially rated more highly. And unless one is pre-
pared to cast the legal process’s transformative powers as absolutely 
and irredeemably oppressive, so that the aims parties bring to a dispute 
are necessarily more worthy of respect than the aims that they take 
from it, one must approve some portion of the inevitable departures 
from antecedent notions of justice that the process generates.

Moreover, there is no good reason to take such a skeptical view of 
the transformations that the legal process induces in disputants—no 
reason to think that the consequences of affective engagements with the 
process are necessarily manipulative or exploitative. And there is an 
excellent reason for embracing the transformative powers of adjudica-
tion instead and thinking it unreasonable to evaluate postprocess out-
comes based exclusively on preprocess attitudes and standards. As with 
democracy at the wholesale level, so also (if less familiarly) at retail, le-
gitimacy is the most that can be hoped for in the shadow of the deep 
and intractable theoretical disagreements that disputes involve—includ-
ing disagreements not just about the facts or the legal and moral values 
that are at play but also about how justly to resolve disagreements con-
cerning these facts and values. Transparent procedures that answer to 
theoretical ideals of justice simply cannot sustain orderly dispute reso-
lution in these circumstances, because they inevitably become them-
selves subjects of disputes. This is simply another way of saying that the 
problem of political legitimacy arises not just at wholesale but also at 
retail, because there is intractable reasonable disagreement not just at 
wholesale, about which general principles to adopt, but also at retail, 
about how general principles should be applied to govern particular 
cases. Only transformative procedures, which answer to practical con-
ceptions of legitimacy, can hope to sustain a stable political life, and 
both democracy (at wholesale) and the legal process (at retail) must be 
approached keeping these basic features of politics in mind. It is there-
fore a piece of good fortune—and not a thing to be lamented—that our 
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practical nature leaves us susceptible to the transformative effects of 
procedure, for if we were not so susceptible, collective life would not be 
possible for us.*75

Adversary Advocacy Redux

Of course, this practical account of retail political legitimation and the 
legal process depends on the effectiveness of the legal process at pene-
trating disputants’ attitudes and at sustaining the transformations in 
these attitudes, and the attendant sense of ownership of outcomes, to 
which it aspires. These legitimating attitudes are not easy to sustain.

To begin with, the legal process necessarily answers not only to the 
need for retail political legitimation but also to a series of imperatives 
associated with the need to provide more or less effi cient, accurate, and 
fair settlements for a large class of disputes, whose subject matters and 
party structures vary widely. (That effi ciency, accuracy, and even justice, 
are not suffi cient for retail political legitimacy, and that the structure of 
adjudication cannot be understood as determined by these ideals, is per-
fectly consistent, after all, with the ideals’ being in some measure neces-
sary for legitimacy.) These imperatives require the legal process to adopt 
practices and arrange itself into patterns that appear technical, unfamil-
iar, and indeed alien to disputants who are not schooled in law or its 
methods. Thus it is familiar to social psychologists that there exists a 
“sizeable gap” between the processes of dispute resolution recom-
mended by the ordinary psychology of procedural legitimacy and those 
that the law provides, and that this gap threatens to cause disputants to 
regard even ideal legal processes as illegitimate.76

*This idea is more emphasized in political literature than in political philosophy. A par-
ticularly forceful example is Robert Bolt’s treatment of Thomas More, whose central 
theme is to celebrate the political possibilities brought on by human impurity. Bolt’s More 
insists, for example, that even imperfect laws must be respected, because to do otherwise 
invites catastrophic confl ict: “This country’s planted thick with laws from coast to coast—
Man’s laws, not God’s—and if you cut them down—and you’re just the man to do it—do 
you really believe you could stand upright in the winds that would blow then.” And he 
emphasizes how unsuited persons are to standing on principle: “God made the angels to 
show him splendour—as he made animals for innocence and plants for their simplicity. 
But man he made to serve him wittily, in the tangle of his mind! If he suffers us to fall to 
such a case that there is no escaping, then we may stand our tackle as best we can and . . . 
we may clamour like champions . . . if we have the spittle for it. And no doubt it delights 
God to see splendour where he looked only for complexity. But it’s God’s part, not our 
own, to bring ourselves to that extremity! Our natural business lies in escaping.”

The historical More, by contrast, probably took quite the opposite line on these mat-
ters, and seems to have gone to his death convinced that martyrdom would bring him 
closer to God.
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Moreover, because legitimacy is a normative and political ideal rather 
than just a matter of positive psychology, not every way of bridging that 
gap and establishing the perception of legitimacy will actually legiti-
mate. Even if the argument succeeds in demonstrating that justice is an 
inappropriate standard for judging the legal process (as it is an inappro-
priate standard for judging the democratic process), the practical ap-
proach to the legal process cannot rest on the bare fact that disputants 
accept ownership of the resolutions that the legal process proposes. A 
merely subjective experience of ownership of an outcome may be manu-
factured in ways that undermine its capacity to legitimate, even on the 
practical view. Thus, the sense of ownership may be secured by decep-
tion, for example, about the relative benefi ts and burdens that a particu-
lar way of resolving a dispute imposes on the disputants, or by coercion, 
as when the accused at show trials come to believe their confessions. 
More broadly, such ownership may belong to larger patterns of ideo-
logical manipulation designed to cause disputants to accept burdens 
that they should reject, as, for example, when victims of sexual violence 
internalize norms of chastity that cause them to blame themselves. In all 
these cases, the experience of ownership that the legal process engenders 
is a kind of alien attitude, which overwhelms rather than expresses dis-
putants’ native practical personalities, and it therefore cannot sustain 
the practical political legitimacy to which the legal process aspires.

In order for the legal process to legitimate the retail application of po-
litical power, the ownership of outcomes that follows engagements with 
the process must be more durable and more secure than in the examples 
just discussed: it must be assumed freely rather than through fraud or 
force, and it must be authentic rather than ideological. These require-
ments are, to be sure, weaker than the requirement, associated with the 
theoretical approach to the legitimacy of the legal process, that adjudica-
tion must secure substantive justice. But they nevertheless have real bite. 
Thus the practical legitimacy of the legal process requires that the sense 
of ownership of outcomes that the process produces survives even when 
disputants learn whose interests it serves, for example, or how (that is, 
by what methods) the legal process has established this sense of owner-
ship in them (and how the transformations that follow their engagements 
with the legal process fi t into their broader ethical and political attitudes). 
In short, the practical political legitimacy of the legal process requires 
that the experience of ownership that the legal process engenders remains 
stable in the face of the rational refl ection of those who experience it, 
when they apply the critical faculties that they have or can develop.*

* The practical account of political legitimacy follows a middle path between insisting 
on justice on the one hand and affi rming whatever people can be made to accept on the 
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These considerations naturally return the argument to adversary ad-
vocacy and, in particular, to the lawyerly virtues, to cast these virtues as 
ethically substantial—substantial enough to underwrite a fi rst-personal 
lawyerly role ethic that supports integrity-preserving role-based rede-
scription. The practical approach to adjudication proposes that (what-
ever its connection to justice) distinctively adversary advocacy lies at the 
center of the legal process’s retail legitimation of political power. Ac-
cording to this argument, adversary advocacy is essential to the legal 
process’s capacity to transform disputants’ attitudes so that they take 
ownership of its outcomes even in spite of its initial strangeness, and, 
moreover, to ensuring that this sense of ownership remains stable in the 
face of rational refl ection among those who experience it. Lawyers, as 
even the harshest critics of the legal profession observe,77 serve as ex-
perts who “mediate between the universal vision of legal order and the 
concrete desires of [their] clients.”78 In short, “the lawyer’s job,” as 
Robert Gordon says, “is selling legitimacy,”79 not at wholesale but at 
retail, one client at a time. And in order to be an effective salesman—
one who has (appropriately) satisfi ed customers—the lawyer must dis-
play fi delity and cultivate negative capability.*80

It is not surprising that the practical approach to legitimating the legal 
process should emphasize the lawyer-client relation. This relation, as 
Talcott Parsons observed, “is focused” on the “smoothing over” of “sit-
uations of actual or potential social confl ict.”81 Certainly the connection 

other. In this way, the practical account proposes a decentralized and also naturalized ap-
proach to political philosophy: the practical account of political legitimacy replaces elabo-
rate theorizing about which political arrangements are best or most just with a much 
sparer account of what people whose reasoning is functioning normally (but not necessar-
ily ideally) are willing to accept.

* This does not mean that partisan lawyering is appropriate in connection with all dis-
putes. Applying adversary methods to shallow disputes, in which parties’ differences result 
from mere misunderstandings which may be cleared up without any deep transformations 
in their attitudes, may be not just ineffi cient but counterproductive. Adversary advocates 
may misconstrue their roles or perhaps look for deeper disputes to which to apply their 
distinctive (negative) capabilities and in the process create disputes that did not previously 
exist. Thus Mirjan Damaska has observed that when a professional ethic of lawyer loyalty 
and client control is coupled with a procedural regime that gives parties control over the 
evidence, this exerts an infl ammatory pressure on disputes.

The possibility that applying adversary advocacy to shallow disputes might deepen 
them suggests encouraging lawyers (in an adversary system) to distinguish shallow from 
deep disputes and to adjust their conduct depending on the kind of dispute in which they 
are involved. The positive law of lawyering contains the seeds of this approach, in the re-
gimes that govern lawyers who function as intermediaries or third-party neutrals. The in-
termediary role had been the subject of its own rule, Model Rule 2.2, which was deleted 
from the Model Rules in 2002. This change did not refl ect any disapproval of the role but 
rather the sense that it was “better dealt with in the Comment to Rule 1.7.”
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between disputants’ perceptions of legitimacy and their lawyers’ activi-
ties has empirical support. A study of felony trials, for example, re-
ported that defendants’ attitudes toward the legitimacy of their trial 
courts were substantially determined by the intensity of their interac-
tions with their lawyers, measured by factors “such as how often their 
attorney had consulted with them in deciding how to resolve their 
case.”82 Indeed, the subjective experience of legitimacy seems to have 
been more infl uenced by the intensity of defendants’ interactions with 
their lawyers than by the intensity of their interactions with their tribu-
nals (for example, whether their cases were resolved by plea bargain or 
trial).83 Results like these probably should not surprise. After all, the 
transformative engagements with the legal process that generate the ex-
perience of ownership of outcomes on which practical legitimacy de-
pends are administered directly through the lawyer-client relation.

Moreover, lawyers play a central role not only in sustaining positive 
perceptions of legitimacy but also in establishing actual legitimacy, un-
derstood as a normative ideal. The adversariness of lawyers should fi gure 
particularly prominently in this context. The lawyerly virtues associated 
with adversary advocacy, specifi cally through their contributions to law-
yers’ negative capability, come into their own as supports for the trans-
formative infl uence of the legal process. The lawyer, Gordon observes, 
“cannot deliver unless she can make plausible arguments rationalizing 
her client’s conduct within the prevailing terms of discourse,”84 and she 
can do this only insofar as she is able, negatively capably, “to understand 
the day-to-day world of the client’s transactions and deals as somehow 
approximating, in however decayed or imperfect a form, the ideal fan-
tasy world of the legal order.”85 Adversary advocacy—including lawyerly 
fi delity and negative capability—is therefore a necessary condition for 
the transformative power of the legal process, without which the legal 
process could not appropriately penetrate disputants’ attitudes and cer-
tainly could not underwrite transformations that remain stable in the 
face of disputants’ rational refl ection.*86

*It is worthwhile expressly to distinguish my approach from another, very different 
claim about the contributions that lawyers make to resolving disputes, which gives law-
yers a role in dampening disputes while holding on to a transparent view of procedure. 
According to this claim, lawyers (unlike most clients) are repeat participants in the legal 
process and (unlike clients) can therefore establish reputations for cooperative dispute 
resolution that can help clients to avoid the prisoner’s dilemma aspect of much litigation 
and can therefore improve the effi ciency of outcomes.

Although I do not deny that cooperative lawyers can have this effect, the effi ciency 
gains associated with cooperative lawyering will come at some cost to the legitimacy of 
the legal process, at least on the practical account of legitimacy that I am proposing. 
Lawyers can exploit reputations for cooperation only if they can resist when clients (who 
are not repeat players and have no reputations to defend) issue instructions to defect.
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The adversariness of lawyers is necessary for sustaining all the trans-
formations that the legal process engenders—from the shallowest to the 
deepest. Even the most superfi cial transformations, associated with the 
mere translation of claims from ordinary into legal language, will be 
stable only if clients place a high degree of trust in lawyer-translators. 
Specifi cally, clients must trust in lawyers’ capacity to understand their 
claims and, moreover, in lawyers’ commitments to fi delity in translation 
(even when fi delity requires lawyers to ignore their own assessments of 
the clients’ claims).

Only negatively capable lawyers can earn and sustain such trust, be-
cause only negatively capable lawyers have the empathy necessary for 
understanding their clients and the open-mindedness necessary to avoid 
judging them. If lawyers retreat from adversary ideals of lawyer loyalty 
and client control and abandon the fi delity that adversariness involves, 
their efforts at translation will come to be experienced by clients as 
judgmental, and hence foreign and hostile, so that they disrupt rather 
than enhance the clients’ engagements with the legal process. Insofar as 
lawyers reject fi delity in favor of a more positively capable conception 
of their professional roles, lawyers’ professional behavior “grows intro-
verted, preoccupied with its own norms and activities,”87 so that the 
“institution [of the legal profession] develops a carapace, impermeable 
to external information, prescription, or infl uence.”88 And when this 
happens, lawyers’ efforts at translation inevitably fail, and “the prob-
lems [the legal profession] handles are the problems defi ned by the insti-
tution, not the society; the solutions it generates are solutions for the 
institution, not the society.”89 Rather than serving as intermediaries 
whose interpretive efforts connect clients to the legal process, nonadver-
sary lawyers confront clients as an unmediated part of the process. And 
rather than bringing clients into the legal process in ways that support 
its legitimacy, nonadversary lawyers alienate clients in ways that under-
mine the legal process’s authority.

Moreover, lawyers’ ability to dampen disputes by encouraging clients 
to abandon or modify their most unreasonable positions—the interme-
diate of the three transformations in client attitudes that sustain the 
practical legitimacy of the legal process—also depends on their commit-
ment to fi delity and on the negative capability that follows from this 
commitment. This is, to begin with, a matter of psychology and even of 

As has been observed, “client-centered advocacy presents a serious problem for the lawyer 
seeking to establish or to maintain a reputation for cooperation.” And insofar as such re-
sistance undermines the adversary lawyerly virtues, it may also undermine lawyers’ capac-
ity to connect clients to the transformative legal process in ways that can sustain that 
process’s legitimacy.
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emotion. Disputants’ most unreasonable positions often refl ect frustra-
tion and anger rather than considered judgments, so that they are open 
to being talked down and may even seek it out. But only a sympathetic 
and nonjudgmental counsel will inspire the trust needed to cool pas-
sions in this way. As Parsons says, “In order to be capable, psychologi-
cally, of ‘getting things off his chest’ a person must be assured that, 
within certain limits . . . sanctions will not operate . . . . The confi den-
tial character of the lawyers’ relation to his client [and, Parsons might 
have added, the lawyer’s loyalty and deference more generally] provides 
such a situation. The client can talk freely, to an understanding and 
knowledgeable ear, without fear of immediate repercussions.”90

In addition, the adversary lawyer’s unique capacity to defl ate her cli-
ents’ most extreme claims has an ethical component. Both ethical the-
ory91 and empirical research92 suggest that disputants have a natural 
ethical inclination in favor of resolving disputes through reasonable re-
ciprocal concessions. But most clients, being inexperienced in the dis-
putes in which they are engaged, will be uncertain which concessions 
are in fact reasonable. Lawyers have experience and expertise that cli-
ents do not and can therefore help to resolve this uncertainty. But law-
yers will be trusted to do so only when clients are confi dent that they 
remain faithful in spite of giving defl ationary advice and that the advice 
they give refl ects a refi ned and sympathetic understanding of the clients’ 
positions—only, that is, when lawyers accept the adversary obligations 
associated with fi delity and display the negative capability needed sensi-
tively to discern what fi delity requires.

In these ways, adversary advocates support both the psychological 
and ethical mechanisms through which engagements with the legal pro-
cess persuade disputants voluntarily to abandon their most aggressive 
and unreasonable demands. And adversary advocates therefore trans-
form disputants’ attitudes in legitimacy-enhancing ways, whereas law-
yers who abandon their adversary obligations, and judge their clients 
rather than serving them, undermine trust and therefore have an oppo-
site, delegitimating effect.93

Finally, lawyers’ adversary commitments are especially important for 
transforming clients’ claims from brute demands into assertions of right 
whose implicitly defeasible character makes the deepest contribution to 
the legitimacy of the legal process. Once again, “a high degree of trust 
and confi dence are usually necessary [if lawyers are] to ‘sell’ [the] new 
defi nition of the situation” that the conversion of brute demands into 
claims of right involves,94 and lawyers’ adversary commitments justify 
their clients’ trust. Furthermore, the internal logic of the legal process (and 
not just the willingness of clients to go along) also emphasizes the impor-
tance for legitimacy of using adversary advocates to convert disputants’ 
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brute demands into assertions of right. The legal process insists that dis-
putants frame their demands as assertions of right because of a commit-
ment, on which its legitimacy depends, to address every assertion of right 
that can be made in support of a disputant’s position. Accordingly, the 
lawyers who help disputants to transform their brute demands into asser-
tions of right must not fail to assert any rights that are immanent in their 
clients’ positions. (Such unasserted rights cannot be addressed in adjudica-
tion and therefore threaten to undermine legitimacy by coming between 
disputants and the resolutions to disputes that the legal process proposes.) 
And lawyers can do this only if they keep faith with their clients and, 
negatively capably, amplify and refi ne all their clients’ reasonable claims 
rather than evaluating and choosing among them.

Lawyers who abandon their adversary role in favor of positively ca-
pable personal assessments of their clients’ claims quite literally pre-
judge these claims. And when this happens, the legitimacy of the legal 
process becomes dependent on the legitimacy of the lawyers’ judgments. 
But these judgments, being creatures of the lawyers’ individual minds, 
are virtually impossible to legitimate and certainly cannot be legitimated 
by reference to the transformative powers of a legal process that has not 
yet begun. Lawyers who abandon their adversary role merely shift the 
burden of legitimation forward to their own assessments, which neces-
sarily address their clients’ demands in an untransformed, and hence 
intractable, state.*95

Adjudication’s Reach and Grasp

This is, to be sure, a demanding account of the authority of adjudica-
tion—demanding specifi cally with respect to the scope and intensity of 
client participation in the process of dispute resolution (and hence also 
of lawyer involvement as a means of drawing clients into this process) 
on which it makes adjudication’s authority depend. It is therefore im-
portant not to take an unrealistic view of the degree of disputant par-
ticipation that adversary adjudication as actually practiced invites or 
indeed permits.

The transactions costs of disputing inevitably entail that routinized 
methods of dispute resolution will evolve in any legal system, in which 
experts quickly determine the value of many claims, without any affective 
intervention from the claimants themselves.96 Moreover, such pressures 

* This is vividly illustrated by the alienation that arises between lawyer and client in to-
talitarian legal systems in which, as a Bulgarian lawyer once said, “‘there is no division of 
duty between the judge, prosecutor, and defense counsel. The defense must assist the pros-
ecution to fi nd the objective truth in a case.’”
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fi gure prominently in the practice of dispute resolution in the United 
States today, where the costs of full-fl edged adversary adjudication are 
overwhelming the legal system’s capacity to supply it, so that the highest 
form of adjudication—the trial—is said to be vanishing, to be replaced by 
less participatory forms of dispute resolution, ranging from summary 
judgment, to settlement, to arbitration.97 In many cases, then, the party 
participation permitted by full-fl edged adversary adjudication is merely 
counterfactual, taking the form of the possibility that any given dispute 
may be taken out of the cost-saving routine and addressed in a more par-
ticipatory way.

It is not clear what the consequence of this is for the legitimacy of re-
tail dispute resolution as it is actually practiced. As at wholesale, so also 
at retail, the supply of legitimation need only be adequate to meet the 
demand for legitimacy, so that a system of adjudication, like a demo-
cratic system, need not direct its full energies equally at every dispute 
but may instead concentrate its transformative powers where they are 
needed most, that is, on the most recalcitrant disputants. Some disputes, 
most immediately those that are mere misunderstandings, may be au-
thoritatively resolved from within existing attitudes and preferences and 
so require only clarifi catory and not transformative processes of dispute 
resolution. Moreover, even when disputes are deeper than mere misun-
derstandings, so that their legitimate resolution requires some measure 
of transformative procedure, the participation needed to sustain these 
transformations involves a sliding scale: not every transformation re-
quires the participatory engagement of full-blown adversary adjudica-
tion, and motion practice, settlement negotiations and even arbitration 
proceedings may all be suffi ciently participatory to sustain the legitimate 
resolutions of certain disputes between parties who are amenable to 
these methods. (Repeat disputants, including in particular fi rms for 
whom disputes are endemic in ongoing business relations, present a par-
ticularly important example of this general possibility. Such disputants 
are naturally concerned less for seeking favorable outcomes in individ-
ual disputes and more for reducing the costs of dispute resolution in 
aggregate.)

A system of dispute resolution can therefore sustain retail political le-
gitimacy while rationing participatory resources as long, fi rst, as the 
total resources it provides are suffi cient to support the total transforma-
tive engagements that the disputes it handles require and, second, as it 
allocates its transformative resources effi ciently, so that each dispute re-
ceives resources suffi cient for its depth and hence its needs. Unlike more 
immediately bureaucratic administration (which may be more rational 
and accurate than adjudication on balance but cannot provide even the 
possibility of individualized participatory decisionmaking), adjudication 
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can concentrate its efforts toward legitimation on the disputes in which—
because the disputants most insistently clamor to be heard—legitimation 
is most needed. Also, the counterfactual possibility of leaving the routine 
casts its shadow over all disputes and so changes the character of dispu-
tants’ engagement with the system, even in the disputes that remain sub-
ject to the routinized part of the practice.

This theoretical possibility does not, of course, entail that adjudicative 
resources are either adequate in toto or appropriately distributed in any 
particular legal system, including of course in the United States today. 
Whether they are or not—and hence whether adversary adjudication as 
actually practiced is suffi cient to sustain retail political legitimacy or 
whether, instead, the reach of this approach to legitimacy exceeds its cur-
rent grasp—is an empirical question. (It is also, in the current context, in 
a way beside the point, since the issue here is not whether adversary ad-
vocacy is suffi cient for retail legitimacy but whether it is necessary.)

There certainly exist good grounds for criticizing the legal system’s 
current practice of adjudication from the perspective of the theory of 
retail legitimation. Many disputes are deeper than they may at fi rst ap-
pear so that, as has been prominently observed, “[T]he transformative 
perspective suggests that there may be too little confl ict in our society.”98 
Moreover, there is good reason to suspect that the legal system misal-
locates such transformative resources as it does provide, at least for 
purposes of legitimation, so that they are ineffi ciently concentrated on 
disputes involving wealthy parties and especially economic fi rms. Thus 
it is a commonplace that some disputants receive no legal assistance and 
even disputants who manage to hire counsel do not always receive the 
same level of attentiveness or loyalty from their lawyers.99 And because 
disputants who are not led to the legal process by loyal counsel are un-
likely to experience the transformations in their attitudes on which the 
legitimacy of the process depends, and are doubly unlikely to experience 
transformations that can survive rational refl ection, an unequal distribu-
tion of lawyers threatens the legitimacy of the legal process. Familiar 
concerns about equal access to justice therefore apply, mutatis mutan-
dis, to generate concerns about uneven legitimation.* (And if there is no 

*This difference in emphasis—which replaces traditional concerns for unequal justice 
with a concern for unequal legitimation—has policy implications. There is a tendency, in 
traditional criticisms, to respond to inequality in legal services by recommending a retreat 
from adversary advocacy, on the grounds that less partisan lawyers will have fewer op-
portunities to exploit opponents who lack legal representation and will therefore be less 
able to secure unjust advantages for their clients.

But the argument here reveals that this is a mistake: Insofar as the legal process’s trans-
formative powers are essential to its legitimacy and adversary lawyers are essential to the 
legal process’s transformative powers, abandoning adversary advocacy will undermine the 
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epidemic of noncompliance then this is primarily because those deprived 
of legitimation tend also to be powerless.)

These last remarks are of course almost entirely speculative and clearly 
lack the systematic empirical foundations needed for offering reliable 
guidance concerning policy in this area. But the questions that they 
address—concerning the optimal provision and adequate distribution of 
adjudicative resources—are (again) beside the present point. That point, 
recall, is to elaborate the role that adversary advocates play in retail po-
litical legitimacy when they are employed. And the possibilities that our 
legal system undersupplies adversary advocacy, and even that it misallo-
cates such adversary advocacy as it does supply, leave this basic normative 
connection between adversary advocacy and political legitimacy—between 
lawyerly fi delity and the authority of adjudication—intact.

• • •

These arguments do not, to be sure, countenance untrammeled partisan-
ship in lawyers. As I have repeatedly observed,* both the adversary sys-
tem and the ideals of fi delity and negative capability that govern the 
conduct of adversary advocates are self-limiting, in the sense of impos-
ing boundaries on the partisanship that they countenance. Even as these 
ideals require lawyers to be partisan champions for their clients, they 
contain within them the seeds of restrictions against partisan excess. 
(For example, even as a negatively capable lawyer must preserve client 
confi dences, she may not allow her own reputation to be used, positively 
capably, in the service of a client’s fraud.) Moreover, this self-regulating 
tendency reappears in the present context as well, because just as a dis-
putant may become alienated from adjudication if her own lawyer 
judges rather than serves her, so she may also become alienated if left at 
the mercy of an opposing lawyer whose partisanship in favor of his cli-
ent is too aggressive and succeeds at subverting the legal process into a 
one-sided tool of his client’s will.

authority of adjudication. Justice is secondary to legitimacy in political life, and there can 
accordingly be no substitute for securing adversary representation for all disputants.

It is, moreover, a surprising mistake. Most of those who condemn the unequal distribu-
tion of legal services also reject the transparent approach to procedure that is incorpo-
rated into the traditional adversary system excuse. But when these critics say that unequal 
access to lawyers produces unjust outcomes and address this injustice by cabining law-
yers’ adversariness, they adopt a process-independent conception of justice and ignore the 
imperative to sustain the authority of the legal process by engaging disputants, and they 
therefore implicitly revert to the transparent conception of procedure that they earlier 
rejected.

* In chapters 2 and 3, and most recently in chapter 7.
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But although excessive partisanship undermines the legitimacy of ad-
judication, some partisanship—that is, legal representation by advocates 
who are recognizably adversary and therefore expose themselves to the 
lawyerly vices that render their ethics so diffi cult—remains essential for 
legitimacy. In order to legitimate its outcomes, the legal process must 
welcome rather than estrange the disputants who might engage it. If, as 
Lon Fuller observed, “the distinguishing characteristic of adjudication 
lies in the fact that it confers on the affected party a peculiar form of 
participation in the decision,”100 then “whatever heightens the signifi -
cance of this participation lifts adjudication toward its optimum expres-
sion,” which is to say, increases the legal process’s legitimacy.101 And 
because lawyers provide the principal connection between disputants 
and the legal process, the burden of inviting disputants to engage the 
legal process, and of sustaining disputants’ participation, falls princi-
pally on them.

In order successfully to shoulder this burden, lawyers must deny the 
potentially alienating features of adjudication (in particular, the legal pro-
cess’s divided sympathies) any foothold within the lawyer-client relation 
itself; instead, they must structure the lawyer-client relation so that they 
are able, through it, to “bring[] the client’s case in a nonjudgmental way 
to the authoritative institutions of society.”102 Only adversary advocates, 
who practice the negatively capable lawyerly virtues that I have elabo-
rated, can achieve this. And these virtues therefore carry all the ethical 
signifi cance of being necessary for sustaining the transformations in dis-
putants’ attitudes on which the legitimacy of the legal process depends.

An Illustration

The transformations that engaging the legal process produces in dispu-
tants, and the place of lawyers in producing and sustaining these trans-
formations, may be illustrated through case studies.

One particularly striking example—striking because its newness casts 
the transformative power of the legal process into sharp relief—is the 
adjudication of disputes that involve what is now understood as sexual 
harassment. These disputes begin when an employee experiences un-
wanted treatment in her job—unwelcome sexual advances, for example, 
or hostility and abuse.* She is insulted, perhaps even frightened and 

* Although I initially represent complainants as female and harassers as male, the ca-
pacity of sexual harassment law to accommodate male claimants and female harassers, as 
well as cases in which complainants and harassers have the same sex, itself belongs (as the 
argument will show) among the features of such disputes that come under the transforma-
tive powers of the legal process.
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humiliated; her career suffers; and she complains of her treatment and 
seeks redress.

Initially, the complaint is likely to be informal and remain addressed 
within her workplace. But if the employee fi nds no satisfaction there, 
because her colleagues and employer reject either her account of what 
has happened to her or her assertion that it is wrongful, and especially 
when her employer fails to provide adequate internal procedures for re-
viewing her complaint,*103 the employee may seek redress outside her 
fi rm, by suing her employer and engaging the more formal process of 
the law.†

When this happens, the legal process faces the burden of transform-
ing the previously intractable dispute to give it a more manageable 
structure—of recharacterizing the dispute into terms that allow a reso-
lution that both the employee and those whom she accuses can come 
(through engaging the legal process) to regard as authoritative. The law 
achieves the required transformation through adversary advocates, who 
depersonalize the dispute, replacing the emotional registers of manage-
rial independence, honor, and fear in which the dispute initially plays 
out with the more dispassionate, and hence more tractable, register of 
workplace sex discrimination.104

The transformation of these disputes from the personal and emotional 
registers in which they naturally play out into the cooler registers of 
workplace sex discrimination that now dominate the law of sexual ha-
rassment is a complicated and demanding task, requiring several doctri-
nal developments (some of which are not yet completed). To begin with, 
the law declares it unlawful workplace sex discrimination for superiors 
to make gender-based demands of subordinates—paradigmatically in-
volving sexual advances—as a condition of continued employment or 
advancement, in what the law calls quid pro quo sexual harassment.105 
But although the quid pro quo paradigm covers many cases, it cannot ac-
commodate all the disputes that the legal process must adjudicate in this 
area. Instead, the central role that exchange plays in quid pro quo sexual 
harassment threatens to “exclude from legal understanding many of the 
most common and debilitating forms of harassment faced by women 

* The law of sexual harassment actively encourages employers to internalize its substan-
tive norms by connecting employer liability to the absence of adequate internal procedures 
for resolving complaints. In this way, the law in this area includes in its substance a com-
mitment in favor of the transformations that I am proposing the process of adjudication 
encourages generally.

† Note that the employer (rather than the immediate harassers) will generally be the 
defendant in such a lawsuit and that this already refl ects the outcome of a legal engage-
ment, managed partly by adversary advocates, concerning the scope of an employer’s re-
sponsibility for the actions of his employees.
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(and many men) at work each day.”106 These forms of harassment arise 
when employees face gender-based hostility in the workplace—ranging 
from uncooperative or obstructionist conduct to psychological or even 
physical intimidation—that “undermine[s] [their] perceived competence 
as workers”107 and, ultimately, their capacity to do their jobs successfully, 
but that is not connected to threats or offers of tangible employment ac-
tions. Accordingly the law pursues a second doctrinal development to 
accommodate these claims. This doctrinal strand—known as hostile 
work environment sexual harassment—observes that selective workplace 
hostility may be legally actionable discrimination based on sex even 
though it does not possess the conditional structure or involve the type of 
harm associated with the quid pro quo model.108

Faithful and negatively capable lawyers, moreover, play critical roles 
in sustaining the legitimacy of this legal frame, bringing the law’s doctri-
nal categories and the concerns of clients into equilibrium, so that de-
fendants come to accept the liability that the law imposes and plaintiffs 
come to accept that this liability is suffi cient to give them satisfaction.

On the one hand, lawyers help employers to see that sexual harass-
ment (on both the quid pro quo and hostile work environment models) 
is more than simply a private insult and that recognizing such sexual 
harassment at law will not overwhelm management discretion or colo-
nize workplace social life for legal regulation.109 Instead, because these 
behaviors impose harms based on gender, they constitute a form of pub-
lic employment discrimination “because of sex” within the meaning of 
traditional antidiscrimination law,110 and hence belong to a familiar, and 
narrowly cabined, class of legally redressable wrongs that employers al-
ready acknowledge.111

And on the other hand, lawyers help plaintiffs to look past the broad 
and personal feelings of disgust and anger that naturally dominate their 
immediate responses to being harassed and to focus instead on the gender-
based unfairness that sexual harassment introduces specifi cally into the 
workplace, so that this unfairness, rather than their more visceral (and 
perhaps initially more forceful) responses, becomes appropriately central 
to their legal claims. Thus even as employees win legal protection against 
harms that constitute affronts to gender equality, they abandon hopes of 
redress for the other more individualistic and personal elements of the 
harms that they have suffered (involving, for example, betrayed friendship 
and trust or simply encroachments on privacy) and accept that other types 
of hostility, which lack the connection to discrimination, may not be 
actionable at law.

In both respects, sexual harassment doctrine is the result of an effort, by 
negatively capable lawyers, to elaborate disputants’ concerns to render 
disputes more tractable and to propose resolutions to the reconceptualized 
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disputes that may be legitimated to all sides. Together these doctrinal 
adaptations—sustained by negatively capable lawyers’ imaginative re-
constructions of their clients’ claims—have expanded the authority of 
the legal process into an area of dispute resolution that it had not previ-
ously addressed.

The development of sexual harassment law is, moreover, an ongoing 
enterprise in which negatively capable lawyers remain actively engaged. 
In particular, they are active in expanding the scope of sexual harass-
ment law by adapting the workplace discrimination model to include 
cases that involve no sexual desire and indeed include no overt sexual 
content. The hostile work environment prong of sexual harassment doc-
trine is particularly open to innovations in this direction, because it in-
vites plaintiffs to characterize even nonsexual abuse that they experience 
in the workplace as a form of discrimination that, although it involves 
no sexual desire, nevertheless takes aim against women’s professional 
ambitions.* It seems possible, and perhaps even natural, to expand the 
doctrine to encompass all forms of workplace abuse that are designed 
“to perpetuate the workplace as a site of male control, where gender hi-
erarchy is the order of the day and masculine norms structure the work-
ing environment,”112 specifi cally by “maintain[ing] work—particularly 
the more highly rewarded lines of work—as bastions of masculine com-
petence and authority.”113 This reasoning suggests that it can be sexual 
discrimination to coerce nonconformists into traditional gender stereo-
types,114 and indeed that unlawful sexual harassment may arise between 
harassers and harassed of the same gender.115 Finally this doctrinal 
model, through its emphasis on discrimination that enforces stereotypes 
and not just that disadvantages groups, might apply even in cases of re-
prisals against those who make common cause with coworkers of the 
other gender who have been harassed.116

Of course, this expansion of sexual harassment law will eventually 
exhaust itself, most likely when negatively capable lawyers cease to be 
able to persuade employers that the newly proposed classes of pro-
scribed behavior fall within their antecedent commitments against sex 
discrimination and without the sphere of their freedom to manage their 
fi rms as they see fi t.117 (It would, for example, be surprising if sexual 
harassment were ever expanded to include hostility to efforts to arrange 
work-place childcare.) At this point, the question arises whether nega-
tively capable lawyers, armed with the doctrinal expansions that defen-
dants can be persuaded to accept, can capture for the legal process the 

*Quid pro quo sexual harassment, in spite of paradigmatically involving demands for 
sex, may also arise apart from desire, as when a boss makes performing domestic chores 
at work a condition of employment for female but not male subordinates.
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full range of claims that plaintiffs in such cases insist on bringing. This 
question investigates the boundaries of sexual harassment law’s trans-
formative powers. Its answer determines the ultimate authority of the 
legal process with respect to this class of workplace disputes.*118

These remarks of course present only a stylized and foreshortened ac-
count of the legal treatment of sexual harassment. They undoubtedly 
gloss over many important features of the legal doctrines, and also of 
the underlying human dynamics, that drive the adjudication of such dis-
putes. But they nevertheless vividly illustrate the capacity of the legal 
process to recast intractable disputes into more manageable forms—and 
also the role of adversary advocates in developing and sustaining this 
transformative power. Moreover, the adjudication of disputes involving 
sexual harassment is not unique or even unusual in this respect, al-
though the relative newness (even incompleteness) of this area of law 
makes the transformations that it engenders particularly visible.

Thus, I might have cited to many other examples, besides sexual ha-
rassment, in which engaging the legal process, through the adversary 
advocates that administer this process, transforms disputes in ways that 
can be identifi ed in considerable detail. Indeed, in some of these exam-
ples, the transformative powers of the legal process are so effective that 
they are taken for granted. One such case is tort law’s treatment of dis-
putes involving accidents, especially accidents that harm persons. This 
case “epitomize[s] [the] transformation of disputes over injuries into dis-
putes over money,”119 and in this way translates “a dispute over com-
plex issues . . . into the terms of a currency . . . which allows the issues 
in dispute to be quantifi ed,”120 and, moreover, “transforms” the victims’ 
“concept of an acceptable outcome” in a way that renders the disputes 
more easily resolved.121 The monetized view of tort law is far from inevi-
table: why should defendants be obligated not just to acknowledge their 
wrongs and seek forgiveness but to pay money damages; and why should 
plaintiffs be satisfi ed with damages that cannot restore their security or 

*Although this short history of sexual harassment law portrays a trend toward increas-
ing legitimation, nothing in the nature of the legal process requires that its efforts in this 
direction succeed. Negative examples, in which the legal process proves unable to recast 
disputants’ claims into tractable forms, are also available. One increasingly prominent 
source of such negative examples is the dispute over the proper place of religion in Ameri-
can life, not just in its grand expressions (for example, the battle over abortion) but also 
as it plays out in countless more humble confl icts.

A Colorado case, Cole v. Lehman, presents a typical example. A new age teacher en-
couraged meditation in her class, and fundamentalist parents sought to have her fi red for 
Satanism. The teacher fi led a lawsuit, claiming defamation. The parents remained intransi-
gent, and their lawyers took a back seat to their religious advisors. The dispute therefore 
remained intractably a contest between intransigent ethico-religious outlooks, and no party 
was satisfi ed with the outcome that the court imposed.
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honor? But the monetized approach to tort is so long-established and so 
deeply entrenched that little new effort is required to sustain it on a 
case-by-case basis. Instead, even before they engage the legal system as 
defendants and plaintiffs in particular cases, persons acknowledge that 
their obligations and entitlements may be expressed in monetary terms. 
This is perhaps the most complete success that the transformative legal 
process can have: that a general appreciation for the legal process pene-
trates persons’ attitudes even before they engage it in particular cases, so 
that disputes are rendered tractable in advance of their actually arising.

The Lawyerly Virtues Revisited

This chapter has argued, with Parsons, that “the primary function of 
the legal system is integrative.”122 The law “serves to mitigate potential 
elements of confl ict and to oil the machinery of social intercourse.”123 
Moreover, this integrative function is essential to social coordination. 
“It is, indeed, only by adherence to a system of rules that systems of 
social interaction can function without breaking down into overt or 
chronic covert confl ict.”124

The law integrates through the transformative powers of the legal 
process, which operate through the efforts of the lawyers who admin-
ister this process and invite disputants to engage it. To be sure, law-
yers, including perhaps particularly adversary ones, may encourage 
confl ict in particular cases. But when viewed from a more fundamental 
perspective—which asks not how persons decide about incremental as-
sertions of their legal rights but rather how persons who face intracta-
ble disagreements at every level of principle can nevertheless sustain 
peaceful social coordination at all—lawyers are peacemakers. And 
lawyers can successfully invite litigants to engage the legal process (and 
open themselves up to the transformations that the process engenders) 
only if they resist themselves judging their clients—only, that is, if they 
serve their clients faithfully, exercising the negative capability that I 
have described.

By embedding lawyerly fi delity (with its attendant negative capability) 
in a political context, this approach achieves two successes for lawyers’ 
ethics that have remained beyond the grasp of more traditional argu-
ments that sound in morality and develop, in one way or another, the 
adversary system excuse for partisan lawyering.

First, and most obviously, the political approach justifi es a greater de-
gree of lawyerly partisanship, in a wider range of contexts, than does the 
adversary system excuse. To be sure, there exist signifi cant limitations 
on the forms of partisan lawyering that best promote retail political 
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legitimation: as I have repeatedly said, unconstrained partisanship, and 
in particular partisanship in which advocates abandon their negatively 
capable role in favor of exercising their positive capabilities to speak, 
on their own behalf, in support of clients with whom they make com-
mon cause, is not legitimating. Moreover, these limitations may well 
depart, substantially, from the current partisan practices of the adver-
sary bar, so that the political reconstruction of lawyers’ ethics is any-
thing but a whitewashing of the status quo. (Two respects in which the 
argument has shown its critical bite especially clearly are: fi rst, that le-
gitimation requires a much more even distribution of legal services than 
exists virtually anywhere today; and, second, that the political argu-
ment offers no defense for partisanship among government lawyers and 
indeed underwrites a harsh critique of the adversary self-conception 
that government lawyers, at least in the United States, have in recent 
years increasingly brought to their practice.) The precise contours of the 
partisanship that the argument for legitimacy recommends (and hence 
the precise extent of the revisionary pressure that it exerts on current 
practice) have yet to be identifi ed, of course. But the crucial point has 
been made plain, namely that the political defense of partisan lawyering 
avoids the conclusion that repeatedly embarrasses the traditional adver-
sary system defense, namely that adversary advocacy should be reduced 
to a residual category, to be indulged only insofar as it has no appre-
ciable effect on outcomes.

Second, and more subtly but no less importantly, the political recon-
struction of fi delity and negative capability as lawyerly virtues estab-
lishes a role-ethic that lawyers may aspire to in the fi rst-person, so that 
they may reclaim authorship of their professional lives and sustain their 
integrity even in the face of the confl icts that necessarily arise between 
their professional obligations and ordinary fi rst-personal moral ambi-
tions. The adversary system excuse reduces the case for adversary ad-
vocacy to the proposition (however elaborately developed) that it is 
impartially best for lawyers to be partisans. And this reduction, under 
which lawyers’ partisanship becomes simply a special case of the gen-
eral commitment to promoting impartiality, renders the adversary sys-
tem excuse incapable of sustaining lawyers’ integrity. The ideals in 
which the adversary system traffi cs are precisely those that the earlier 
argument revealed are unsuited to adoption as integrating fi rst-personal 
moral ambitions.

The political defense of partisan lawyering developed here is, by con-
trast, not reductive at all. Although fi delity and negative capability gain 
in stature from their connections to political legitimacy, and certainly 
stake no claim to supplanting impartialist morality, they involve forms 
of empathy and imagination whose general appeal, as fi rst-personal 
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ambitions, stands apart from whatever contributions to legitimacy they 
make when practiced specifi cally by lawyers. Fidelity and negative capa-
bility possess a thickness—literally, an additional moral dimension—that 
the idea of impartial bestness (no matter how subtly spun-out) lacks. 
And this renders these lawyerly virtues capable—at least in principle—
of sustaining the integrity of partisan lawyers where the adversary sys-
tem excuse could not.

In spite of these successes, the political argument cannot, as I have 
emphasized from the start, sustain the justice of adversary adjudication 
(indeed, it will necessarily depart from justice in at least some cases), 
and the argument about legitimacy therefore cannot defend adversary 
advocacy to the satisfaction of impartial morality. Moreover, although 
the principle of legitimacy (as I have repeatedly pointed out) does not 
just authorize partisan advocacy but also forbids certain forms of ad-
versary excess, the demands of impartial morality may constrain the 
partisanship that lawyers may display within still narrower limits. And 
although sustaining the integrity of lawyers requires that legal ethics not 
simply capitulate to every one of impartiality’s demands, legal ethics 
must remain respectful of impartiality, so that arguments like the one 
developed here may not simply supplant impartialist morality. The con-
nection between adversary advocacy and legitimacy that I have devel-
oped here is therefore not suffi cient to fi x the metes and bounds of 
lawyers’ professional duties of partisanship, all things considered (again, 
as I have repeatedly emphasized).

But the argument that lawyerly fi delity and negative capability lie at 
the very center of the law’s claim to legitimacy—as a retail analog to the 
democratic virtues that are so notoriously celebrated throughout the 
civilized world—is more than suffi cient to demonstrate that, far from 
being makeshift or even sham ideals, and far from relying on mistaken 
analogies to other moral realms, these lawyerly virtues appear on their 
proper ground, where they possess substantial moral importance and 
even dignity. “Viewed in this light, the role of the lawyer as a partisan 
advocate appears not as a regrettable necessity, but as an indispensable 
part of a larger ordering of affairs. The institution of advocacy is not a 
concession to the frailties of human nature, but an expression of human 
insight in the design of a social framework within which man’s capacity 
for impartial judgment can attain its fullest realization.”125 And this po-
litical account of the lawyerly virtues therefore provides the substantive 
ideals that the formal moral argument about integrity-preserving role-
based redescription needs in order to succeed. It provides lawyers with 
substantial lawyerly virtues that they may adopt in place of the ordi-
nary fi rst-personal ambitions that confl ict with their professional obli-
gations to lie and to cheat. It allows lawyers to fulfi ll their professional 
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obligations even while living a life that they endorse from the inside, 
even, that is, while sustaining their integrity. And it therefore comple-
ments impartialist defenses of adversary advocacy, including the adver-
sary system excuse, to establish a cohort of arguments that, at least in 
principle, render the legal profession worthy of commitment.
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TRAGIC VILLAINS

I argued in Part I that the deep structure of the adversary advocate’s 
professional role, which is refl ected and elaborated by the positive law 
governing lawyers, subjects lawyers to professional obligations to lie and 
to cheat in ways that they would ordinarily regard as vicious. Moreover, 
I argued in Part II that even if the adversary advocate’s professional con-
duct can be impartially justifi ed, for example, by the adversary system 
excuse that dominates traditional legal ethics, his moral position never-
theless remains troubling. The tension between his ordinary conceptions 
of personal virtue, on the one hand, and his professional obligations, on 
the other, will cast his professional life as a betrayal of self that places 
his integrity under threat. Accordingly, the arguments that have domi-
nated legal ethics are structurally incapable of rendering the legal profes-
sion worthy of commitment, all things considered. Finally, this third 
part of the book has asked whether legal ethics may nevertheless be 
brought to a happy conclusion.

The argument has so far been promising, including from the lawyer’s 
point of view. I have proposed that the ethics of role can in principle pre-
serve the lawyer’s integrity against the threats that my earlier arguments 
identifi ed. Although the ethics of role cannot insulate lawyers from the 
requirements of impartial morality (and philosophers are properly dis-
missive of the suggestion that it can), role-based ethical argument that 
complements rather than replaces impartial morality has the right form 
to allow lawyers whose activities are impartially justifi ed on other 
grounds to preserve their integrity in the face of the charges that they lie 
and cheat. Role-based redescription can allow lawyers to recast their pro-
fessional activities in their own minds, recharacterizing the vices attrib-
uted to them by common fi rst-personal morality in terms of role-based, 
distinctively lawyerly virtues that lawyers can affi rmatively endorse. 
Moreover, the argument has displayed a substantively attractive version 
of a distinctively lawyerly role ethic, involving lawyerly fi delity and nega-
tive capability, upon which lawyers might focus their efforts at role-based 
redescription. This account—and in particular the connection that it 
draws among adversary advocacy, lawyerly negative capability, and the 
legitimacy of the legal process—demonstrates that the lawyerly virtues 
are no mere contrivance but instead bear a natural and close connection 
to substantial and important political ideals.
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The argument up to this point therefore has the structure of a com-
edy: I have identifi ed and explained a problem, the problem of integrity, 
that philosophical legal ethics has heretofore neglected; but I have gone 
on to suggest that role-based ethical arguments of the sort practical law-
yers make can in general protect integrity, and that at least one substan-
tively attractive version of such role-based argument exists specifi cally 
in the case of lawyers. Although the argument begins by calling lawyers 
liars and cheats, it ends up, at least in principle, vindicating their ethical 
position.

But the argument up to this point also remains importantly incom-
plete, specifi cally in that it emphasizes what is conceptually possible in 
legal ethics without seriously investigating whether lawyers can in fact 
exploit the conceptual possibilities that it identifi es. The fact that the 
lawyer’s role might in principle sustain her integrity does not guarantee 
that the problematics of legal ethics will be satisfactorily resolved from 
the lawyer’s point of view. That turns on whether the conceptual prom-
ise of the argument so far can be redeemed in practice—whether the 
lawyerly role that the argument identifi es is under current conditions 
practically available to modern lawyers. Even if the lawyer’s profes-
sional life is in principle worthy of commitment, is this a commitment 
that contemporary lawyers can actually make? Can the lawyers whose 
integrity needs preserving actually develop and sustain the distinctive, 
negatively capable fi rst-personal moral ideals that I have described?

There are good reasons for thinking that this question will meet with 
an unhappy answer, at least from the lawyer’s point of view. In particular, 
the development of the content and structure of the American lawyer’s 
role over the long twentieth century (that is, from the years following 
the Civil War through the present and near future) suggests that con-
temporary lawyers do not in practice have access to the role-based rede-
scriptions necessary to preserve their integrity against the ethical as-
saults of their professional lives. On the one hand, the pressures that 
the norms and practices of the legal profession exert on the integrity of 
its members have dramatically increased over this period. And on the 
other hand, the legal profession has over the same period lost the free-
standing authority over its members on which the stability of role-based 
redescription depends.

I now take up these developments and explain their signifi cance for 
adversary advocates. In each case, my account will refer to facts that re-
cent work on the history and sociology of the American legal profession 
has made familiar, although in each case the theoretical structure that I 
have elaborated will lead me to organize these facts into new patterns. 
Finally, although I describe these developments for the special case of 
American lawyers, they are not peculiar to the American legal profession 
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or indeed to American social and political life more broadly. Instead, 
the developments that cut off contemporary American lawyers from the 
promise of integrity-preserving role-based redescription, or at least the 
bulk of these developments, refl ect the deepest and most general moral 
and political structure of modernity. And accordingly, although I once 
again elaborate my arguments through the special case of American 
legal practice, my general approach applies much more broadly.

New Pressures on Lawyers’ Integrity

I have argued that the adversary advocate’s professional vices, and the 
threat to her integrity that these vices engender, do not depend on any 
particular conception of adversary advocacy—that they are instead writ-
ten into the genetic code of the adversary lawyer’s role, in particular 
through the structural separation between advocates and tribunals that 
all forms of adversary adjudication share. But although the basic threat 
to integrity that I have identifi ed faces all adversary advocates, the in-
tensity of this threat varies (and can vary substantially) with the peculiar 
content given to the lawyer’s professional duties through one or another 
local elaboration of adversary adjudication. Moreover, two trends that 
have played out over the twentieth century have combined dramatically 
to increase the pressures that adversary legal practice exerts on lawyers’ 
integrity.

First, lawyers today are, and are required by the law governing law-
yers to be, more aggressively partisan than they were a century ago.* 
This development has increased the divergence between lawyers’ profes-
sional obligations and ordinary fi rst-personal moral ambitions and also 
the related sense that lawyering involves professional vices which attack 
lawyers’ integrity.

And second, the twentieth century has multiplied the division of labor 
that characterizes the adversary system, by inwardly replicating this divi-
sion of labor to create, in addition to the old separation between advo-
cate and tribunal, a new separation in which each lawyer more or less 
exclusively represents clients on only one side of ongoing social and po-
litical disputes. This development has increased—by installing an addi-
tional higher-order layer of complexity even within the class of adversary 
advocates—the distance between lawyers and the impartially justifi ed 
outcomes of the adversary system that their labors support. Lawyers are 

* Economic forces related to competition among lawyers (including as these forces are 
refracted through the institutional structure of law fi rms) may also subject lawyers to in-
creasing pressures toward partisanship.
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less able to take ownership of the adversary process—to conceive of them-
selves as responsible for the process as a whole rather than their particular 
places in it—when they are always on the same side. And this has in-
creased, for any (fi xed) gap between lawyers’ professional obligations and 
ordinary fi rst-personal morality, the degree of alienation associated with 
putting professional obligations ahead of fi rst-personal morality and so 
also the threat to their integrity that lawyers who make this choice face.

The fi rst trend, toward greater partisanship, is more familiar but 
probably less important than the second, toward an increased division 
of labor. I take up each in turn.

Greater Partisanship

It is commonly observed, especially among proponents of the idea that 
the legal profession is in decline, that the twentieth century has witnessed 
an increase in adversary aggression among lawyers—a deepening of the 
demands of lawyer loyalty and client control—so that lawyers went from 
being principally custodians of the law to being principally hired guns.1 
The extent of this change is sometimes exaggerated, most commonly 
by underestimating the adversary loyalty and client-centeredness that 
nineteenth-century lawyers (especially elite ones) in practice displayed, at 
least in litigation.2 Moreover, it is one thing to observe the historical in-
crease in lawyers’ adversary conduct and quite another to characterize 
this trend as a case of moral and political decline: the ideals of fi delity 
and negative capability that I have introduced and the connections that I 
have drawn between these ideals and the legitimacy of adjudication sug-
gest that modern lawyers’ adversary aggressiveness may also be cast in 
terms of distinctively lawyerly moral ambitions, which represent an ex-
pression of (rather than a retreat from) civic virtue. But however this 
may be, the basic observation that the lawyer’s role has become more 
adversary is historically accurate, and this historical trend has increased 
the tensions between lawyer’s professional obligations and ordinary fi rst-
personal moral ambitions.

Certainly the leading ethics treatises of the nineteenth century—David 
Hoffman’s Resolutions in Regard to Professional Deportment and 
George Sharswood’s Essay on Professional Ethics—both reject the broad 
principles of lawyer loyalty, client control, and professional detachment 
that I have argued characterize the contemporary law governing law-
yers. Thus Hoffman insisted that “My client’s conscience, and my own, 
are distinct entities. . . . I shall ever claim the privilege of solely judging 
to what extent to go. In civil cases, if I am satisfi ed from the evidence 
that the fact is against my client, he must excuse me if I do not see as he 
does and do not press it: and should the principle, also be wholly at 
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variance with sound law it would be dishonorable folly in me to en-
deavor to incorporate it into the jurisprudence of the country . . . .”3 
And Sharswood similarly proposed that “[i]t is in some measure the 
duty of counsel to be the keeper of the conscience of the client,”4 so that 
the advocate’s duty is only “to use all fair arguments arising on 
the evidence. Beyond that he is not bound to go in any case; in a case 
in which he is satisfi ed in his own mind of the guilt of the accused, he is 
not justifi ed in going.”5 Indeed Sharswood insisted quite generally that a 
lawyer “should throw up his brief sooner than do what revolts against 
his own sense of honor and propriety.”6

Moreover nineteenth-century legal ethics backed up these broad prin-
ciples by more specifi c rules fi xing the lawyer’s rights and duties to pur-
sue his own assessment of a client’s case. Thus neither treatise included 
the duty to preserve client confi dences that so prominently contributes 
to the partisanship of lawyers today. And Hoffman,7 for example, insist-
ing that “no man’s ignorance or folly shall induce me to take advantage 
of him,”8 pledged not to engage in “mystery, silence, obscurity, suspi-
cion, vigilance to the letter.”9 He therefore resolved to be fair to wit-
nesses,10 and he refused to plead the statute of limitations “when based 
on the mere effl ux of time”11 or to assert the “bar of Infancy, against an 
honest demand.”12

Nor were these the idiosyncratic resolutions of specialists in legal eth-
ics. Instead, they refl ected widely held views among nineteenth-century 
lawyers and courts, which could be heard to insist, for example, that 
the lawyer’s fi rst duty is of fi delity to the law, and that “he violates it 
when he consciously presses for an unjust judgment.”13 Indeed, the prin-
ciples Hoffman and Sharswood elaborated refl ected, or at least became, 
banalities of nineteenth-century legal ethics, which, Gordon observes, 
“advised lawyers to be satisfi ed of the likely merits of clients’ causes 
before instigating suits, to be scrupulous in arguing law and facts to tri-
bunals, and to reach an independent view, not the client’s view, of the 
demands of the governing law. . . .”14 Even prominent exceptions to 
these attitudes were in fact deployed to reinforce the orthodoxy. For 
example, “[t]he famous admonition of Lord Brougham to the effect that 
the lawyer must fi ght for his client, heedless of any other interest in the 
universe, was often quoted [in the nineteenth century], but invariably 
with disapproval.”15

This brief discussion of course cannot hope to establish the precise 
contours of nineteenth-century lawyers’ professional obligations. To do 
so would require elaborating, much as Part I did for contemporary 
legal ethics, precisely when and precisely how nineteenth-century law-
yers were permitted to act on their personal views of the legal and fac-
tual merits of their clients’ cases and when they were (in spite of the 
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principles just recited) required to promote clients’ interests even against 
their own judgments. But although these grand principles of nineteenth-
century legal ethics could not plausibly have dominated every aspect of 
actual legal practice—that would have undermined the structural sepa-
ration between lawyers and judges on which the very idea of adversary 
advocacy depends—they surely were not irrelevant to the daily conduct 
of lawyers. Certainly the confl ict between nineteenth-century lawyers’ 
professional obligations and ordinary fi rst-personal morality was noth-
ing near so stark as the confl ict that confronts lawyers today, and the 
attendant threat to the lawyer’s integrity was similarly less potent.

The current discussion also does not establish the precise historical 
path along which the nineteenth-century conception of legal ethics de-
veloped into the modern one, or even fi x exactly when this development 
began. But although the search for precision in such matters is perhaps 
anyway a fool’s errand, as good a starting point as any is the fi rst ap-
pearance of the professional duty of confi dentiality in Rule 21 of the 
Alabama Ethics Code of 1887,16 which was the fi rst formal ethics code 
adopted in any American jurisdiction and also the model for the many 
codes to come. “Since then every revision of the codes has moved them 
further away from the obligation to balance clients’ interests against 
obligations to the legal system, toward almost exclusive duties of loy-
alty, confi dentiality, and zealous advocacy to clients.”17 Throughout the 
twists and turns in the historical development of legal ethics, the tension 
between lawyers’ professional obligations and ordinary moral ambitions 
and the pressure that these obligations exert on lawyers’ integrity have 
steadily increased.

The Internal Division of Labor

A second historical development, proceeding in rough parallel to the 
increase in partisanship, has further intensifi ed the pressure that modern 
lawyers’ professional obligations place on their integrity. Whereas the 
fi rst development concerns the nature of the representation that lawyers 
provide for whatever clients they serve, this second development con-
cerns the types of clients that lawyers acquire and thus the patterns of 
lawyer-client pairings that arise in society.

Nineteenth-century lawyers (including elite lawyers) typically repre-
sented a broad range of clients on all sides of disputes. But although the 
legal profession as a whole continues to represent all sides of disputes, 
the division of labor has penetrated the profession itself, to create divi-
sions among lawyers that parallel the divisions among clients. Lawyers 
have become increasingly specialized over the course of the twentieth 
century, not just by doctrinal expertise but also, and critically, in virtue 
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of becoming increasingly narrowly tied to certain classes of clients, who 
press distinctive substantive positions, so that lawyers today typically 
represent exclusively businesses or individuals, defendants or plain-
tiffs.*18 Although this narrowing trend is familiar to sociologists of the 
legal profession, it fi gures less prominently than the trend toward greater 
partisanship in philosophical treatments of legal ethics (and indeed in 
the ethical self-understandings of the bar). It is, however, no less (and 
probably more) important to the modern lawyer’s ethical quandary. And 
it is therefore worth devoting some energy to identifying this historical 
development and elaborating its moral signifi cance.

“Before 1900,” Gordon observes, “the same lawyers often represented 
whoever fi rst sought to hire them, whether plaintiffs or defendants.”19 
This was true even with respect to issues that were among the most con-
tentious or divisive of the day—so that, for example, “[u]ntil the 1930s 
lawyers in general corporate practice might still represent labor organiza-
tions.”20 Moreover, this habit of representing a broad range of clients on 
all sides of disputes extended into the upper echelons of the bar. Thus, 
“[t]he leaders of the bar in 1900 were still mostly generalists, men who 
made their mark as trial lawyers trying a medley of civil and criminal 
cases such as wills, divorces, libels, and murders, as constitutional lawyers 
arguing before the Supreme Court, and as general business advisers.”21

Perhaps most notably, the nineteenth-century “lawyers ranked by 
the public and their peers at the top of their profession were rarely 
exclusively or full-time ‘corporate lawyers.’”22 Instead, although “[a] 
successful lawyer had important business clients: railroads, fi nancial 
institutions, insurance companies, and industrial fi rms,” to be sure, 
“[h]e was also a courtroom lawyer who tried murders, divorces, and 
will contests as well as commercial cases; who argued appeals before 
the highest federal and state courts; and who took time off from prac-
tice to serve in high elective or appointive offi ce.”23 For example, 
Rufus Choate, the leading Boston lawyer of his day, represented an 
injured railway worker in a tort suit against the Boston & Worcester 
Railroad Co., in an important effort to subject employers to liability 
for industrial accidents.24 Similarly, Clarence Darrow famously sought 
pardons for the Chicago Haymarket defendants even as he was gen-
eral counsel for the Chicago & Northwestern Railway. And even after 
Darrow resigned from his position as general counsel in order to rep-
resent Eugene V. Debs in his legal battles with the railroads, he kept 
doing part-time work for the Chicago & Northwestern.25

* This development is in some measure peculiar, or at least peculiarly well-developed, in 
the American context. English barristers, by contrast, have retained the cab-rank rule, 
which forbids precisely the kind of specialization by client-type and cause that American 
lawyers have embraced.
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This generalism began to come undone when, toward the end of the 
nineteenth century, “the companies most often sued, like railroads, min-
ing companies, and streetcar companies, began to . . . put [their lawyers] 
on retainer, and forbade them from representing plaintiffs.”26 Lawrence 
Friedman reports that whereas in-house counsel was “unheard of in 
1800” and “exceedingly rare in 1850,” this was “by 1900 . . . a well-
worn groove of practice.”27 In insurance practice, for example, the Pru-
dential acquired an in-house law shop in 1885, with New York Life 
following in 1893, and the Metropolitan in 1897.28 And insurance prac-
tice was not in this respect unusual. Lawyers quite generally were be-
coming “increasing specialized not only by type of case but also by 
clientele: in labor disputes, lawyers made careers representing exclu-
sively management or labor; in tort cases, plaintiffs or defendants.”29 
Indeed, such specialization was, by the early decades of the twentieth 
century, a familiar bugbear of old-fashioned lawyers such as Samuel Un-
termeyer, a successful corporate lawyer in New York who warned in 
1933 that large corporations who demanded exclusive engagements 
from their lawyers acted “to draw away from advocacy the best minds 
of the bar and by money temptations convert them into highly paid 
clerks to teach fi nanciers to keep ‘prayerfully within the law.’”30

Today, such specialization is dramatic and extreme. Perhaps most 
fundamentally, the bar is split, as a famous empirical study revealed, 
“between lawyers who represent large organizations (corporations, 
labor unions, or government) and those who represent individuals,” 
two very different forms of practice that distinguish “the two hemi-
spheres of the profession.”31 This division is persistent: “Most lawyers 
reside exclusively in one hemisphere or the other and seldom, if ever, 
cross the equator”;32 and very few—as few as 15 percent—spend sub-
stantial portions of their professional time in both hemispheres.33

Moreover, the division has broad-ranging consequences, including 
especially narrowing the range of substantive positions that lawyers 
advocate over the course of their careers. Many organizational clients 
generate enough work to command most or even all of their lawyers’ 
professional attention. This is trivially true with respect to in-house 
lawyers, including those that represent the government, but something 
similar applies to outside counsel, at least for corporations, so that in 
one survey, large fi rm lawyers spent an average of 35 percent of their 
time, over a year, on a single client, with lawyers in certain specializa-
tions in certain fi rms spending up to 60 percent of their time on one 
client.34 And although such an intimate affi liation with a few clients is 
perhaps most natural for the corporate lawyer, who wants (as one 
commentator put it) nothing more than “a steady and permanent 
group of well-paying clients,”35 this narrowing of lawyers’ professional 
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engagements is not limited to lawyers who represent business interests. 
Perhaps the apotheosis of this narrow form of legal practice, not least 
because it makes a narrow selection of clients self-consciously into one 
of its aims, is public-interest practice, or cause-lawyering, in which 
lawyers engage their professional energies in the service of a particular, 
sectarian political program.36 And fi nally, as this last example suggests, 
in many areas of law the identity of a lawyer’s client effectively deter-
mines the substantive positions that she takes. The tort bar, for exam-
ple, is divided between defense lawyers who represent businesses and 
plaintiffs’ lawyers who represent individuals, and includes professional 
bodies devoted to either side of the divide.*37

The division of labor has thus penetrated the legal profession, which 
is not just separated from the laity by its commitment to partisanship 
but also internally divided into many camps, each connected to particu-
lar classes of clients and therefore pursuing specifi c substantive posi-
tions. And this second, internal division of labor qualitatively increases 
the pressure that lawyers’ professional obligations in favor of partisan-
ship exert against their integrity.†38 The problem of lawyers’ integrity 

* The plaintiffs’ bar, for example, dominates the Association of Trial Lawyers of Amer-
ica (ATLA). In fact, the predecessor organization to the ATLA was known as the National 
Association of American Claimants’ Attorneys (NAACA).

† One might think that the internal division of labor within the legal profession in an-
other way relieves the pressure on lawyers’ integrity, by decreasing the likelihood that 
lawyers represent clients of whom they disapprove. For one thing, the narrowing of law-
yers’ professional engagements makes it easier for lawyers to sort themselves into varieties 
of practice in which their clients match their sympathies; and for another, it allows the 
natural human tendency, in Karl Llewellyn’s words, for a person’s “sympathies and ethical 
judgments [to be] determined essentially by the things and the people he works on and for 
and with,” to operate in a uniform way to bring lawyers’ personal attitudes into line with 
their clients’ goals. Thus Llewellyn added that “[h]ence the practice of corporation law 
not only works for business men towards business ends, but develops within itself a busi-
ness point of view—toward the work to be done, toward the value of the work to the 
community, indeed, toward the way in which to do the work.”

And indeed, modern business lawyers, for example, do tend roughly to approve of their 
clients’ general aims and to favor legal changes that would benefi t their clients. According 
to one surveyor, “three-quarters of the respondents for whom I have complete data have 
never been faced with a confl ict between their personal values and the request of a client.” 
In the same survey, the legal changes that corporate lawyers favored “came out against 
the government, for management, for the defense in litigation, for wealthy taxpayers, and 
for banks and creditors.” Moreover, “80.2 percent of the responses suggested that the 
proposed changes would have salutary effects for clients.”

Nevertheless, the survey also revealed that “businessmen are substantially more optimis-
tic about the capacity of the market than are the legal elite who represent them,” that 
“[l]arge-fi rm lawyers almost certainly have a more favorable view of federal administrative 
involvement in the day-to-day activities of employers than do the business clients they 
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arises, recall, because even when their partisanship can be impartially 
justifi ed, the achievements of the adversary system that justify such par-
tisanship are too remote from the lawyer’s point of view, too dependent 
on other interventions by other agents, for lawyers to take authorship 
of the adversary system as a whole. Instead, adversary advocates are 
merely cogs in the causal mechanism of the adversary system, who for-
sake their integrity as agents when, in the more immediate actions of 
which they can take authorship, they betray their personal moral ambi-
tions and lie and cheat in the service of the system. The internal division 
of labor that has grown up within the legal profession deepens the law-
yer’s alienation by further attenuating the connection between her 
professional inputs and the adversary system’s fi nal outputs—by intro-
ducing an additional layer of specialization, an additional epicycle of 
causal instrumentalism, to separate the lawyer’s own actions, in lying 
and cheating, from the just or legitimate outcomes that give the adver-
sary system its impartial justifi cation.

Although even an old-fashioned lawyer, who represented all kinds 
of clients and argued all sides of disputes, was in each case that she 
took merely a cog in the adversary system’s causal mechanism, she 
might at least claim to encompass all parts of the adversary system 
over the course of her career; a modern lawyer, whose work-life is 
dominated (sometimes exclusively) by one client on one side, cannot 
claim even that.

represent,” and that “a substantial segment of the elite strata of the bar regards the distri-
bution of economic rewards to be unjust,” all of which “indicate an awareness of sub-
stantive inequality and support for some government efforts to redress the unequal access 
to the resources necessary to meet some basic human needs.”

Moreover, the suggestion that a division of labor might save lawyers’ integrity miscon-
strues the nature of the threat against their integrity that lawyers face, specifi cally by lo-
cating that threat, incorrectly, in lawyers’ discomfort with their clients’ ultimate purposes 
rather than, as I have been arguing, in tensions between more general fi rst-personal ethical 
ideals of truth-telling and fair play and the methods that lawyers must employ in serving 
their clients’ purposes, whatever they are. (This is the mistake, against which I have sought 
from the very beginnings of my argument to build up resistance, of focusing legal ethics 
unduly on sensational cases of confl icts between lawyers’ and clients’ ultimate values 
rather than on more banal, everyday confl icts between ordinary ideals of upstanding con-
duct and the professional obligations of adversary advocacy.) Whatever legal standard 
regulates an activity, the participants in the activity will always focus their legal energies 
on shifting the boundaries of the standard, which means that even lawyers who have in-
ternalized their clients’ purposes and values will inevitably be regularly engaged in cases in 
which they believe that their clients, all things considered (that is, applying the prevailing 
legal rules to the facts as they see them), have the weaker position. And in such cases, 
lawyers’ come under professional obligations to lie and to cheat, and they therefore face 
the threats against their integrity that I have been describing.
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Insular and Cosmopolitan Roles

Over the course of the twentieth century, the law governing lawyers has 
developed to exacerbate the substantive tension between lawyers’ pro-
fessional obligations and everyday fi rst-personal moral ideals. Moreover, 
the bar has, during the same period, internalized the division of labor so 
as to increase (by a full degree of abstraction) the ethical distance be-
tween a lawyer’s personal contributions to adversary adjudication and 
the impartial justifi cation of the adversary process itself. Both of these 
trends—toward greater partisanship and a greater division of labor—
have worked systematically to increase the pressures that the professional 
obligations associated with adversary advocacy exert on the integrity of 
twentieth-century lawyers. But although these parallel historical develop-
ments present the problem of integrity (a problem that I have argued is 
inherent in adversary advocacy) to modern lawyers in particularly stark 
terms, they do not render that problem insoluble. In particular, the solu-
tion that I have recommended—involving role-based redescription elabo-
rated in terms of the connection between the lawyerly virtues of fi delity 
and negative capability and the legitimacy of adjudication—remains con-
ceptually open to modern lawyers. The question now to hand is there-
fore not whether the problem of integrity is posed to lawyers today, or 
whether a solution to the problem is conceptually possible, but rather 
whether this solution to this problem is practically available. And this is 
the question to which I now turn.

In arguing that lawyers might employ the ethics of role to preserve 
their integrity against the threats raised by their professional obliga-
tions, I have focused on what is conceptually possible—on the fact that 
role-ethics has the right form for preserving integrity and that there 
exists, in negative capability and surrounding ideas, a substantively ap-
pealing account of the lawyer’s role. But the fact that an ideal is recog-
nizably ethical is not by itself suffi cient for persons to adopt that ideal 
as their own or indeed even to pursue it. A person may recognize an 
ideal’s ethical bona fi des but may nevertheless think it unsuited, or even 
inappropriate, to the conditions of her own life, so that it never pene-
trates her own fi rst-personal ambitions. Many people, including boxing 
fans, never aspire to the boxer’s virtues; and many more will admire 
Jane’s dedication to freedom fi ghting without pursuing her executory 
ruthlessness for themselves. And the lawyerly virtues have a similarly 
distant and abstract appeal for most persons, who can recognize that 
fi delity and negative capability are essential for the legitimacy of adjudica-
tion, and therefore useful and even appealing for others, but nevertheless 
steadfastly retain their own fi rst-personal commitments to truthfulness 
and fair play.

10Markovits_Ch09 212-246.indd   22210Markovits_Ch09 212-246.indd   222 7/31/08   10:08:29 AM7/31/08   10:08:29 AM



 TRAGIC VILLAINS 223

Accordingly, it remains to be asked, as I have not yet done, whether 
integrity-preserving role-based redescription along these lines is in fact 
practically accessible to modern lawyers. In particular, I have not asked 
what a role must be like—what features it must have—in order to sup-
port its occupants in developing role-based, fi rst-personal moral ideals 
that depart from commonplace morality and that can resist ordinary 
fi rst-personal moral criticism, and I have not asked whether the modern 
adversary lawyer’s role is in fact like this. I now take up these questions 
and conclude that the internal construction of the contemporary lawyer’s 
role renders it unable to underwrite distinctively lawyerly fi rst-personal 
ethical ideals and so renders integrity-preserving role-based redescription 
practically unavailable to contemporary lawyers.

When a person presents an impartial moral defense of her activities, 
she must address this defense, in either the third- or the second-person, 
to the world at large; but when (after having presented this defense) 
she engages in integrity-preserving role-based redescription, she may 
proceed in the fi rst-person, addressing only herself. In order to preserve 
the integrity of someone whose actions (even though they are impar-
tially justifi ed) violate the fi rst-personal ideals ordinarily adopted by 
good people, role-based redescription need only persuade that person 
herself that these ideals do not apply to her peculiar circumstances, cir-
cumstances that are more properly approached in terms of distinctive, 
role-based fi rst-personal ideals. Accordingly, role-based redescription’s 
success depends, in effect, on whether or not it is proposed authenti-
cally. This is, of course, a much more relaxed standard than the strict 
standard of general persuasiveness by which arguments concerning im-
partial morality are measured. Nevertheless, even this lax standard es-
tablishes some limits on what a role must be like in order to underwrite 
integrity-preserving role-based redescription. The role must, after all, 
be able to sustain its occupants in resisting outsiders’ accounts of their 
role-based conduct and instead understanding this conduct in the terms 
established by the role. This makes it worth asking what a role must be 
like in order for its occupants, acting authentically, to see the world 
stably through its terms.

The remarks I have made about the contrast between Jim’s position 
and Jane’s begin to develop an answer to this question. In particular, I 
have said that Jim could not simply decide to redescribe his act without 
reference to killing the one. Good faith belief is, in an important sense, 
not discretionary—one cannot simply choose what to believe, including 
what to believe about the nature of one’s own actions; belief is instead 
in some measure compelled by certain features of the circumstance in 
which it is formed, including, but not limited to, the truth about the 
object of belief. A bare act of will therefore cannot create a role capable 
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of underwriting role-based redescription,39 and Jim’s position illustrates 
this. Moreover, Jane’s case—the fact that role-based redescription was 
available to Jane—illustrates the most natural way for a person to come 
to a role, namely for the role to have been established by the attitudes, 
expectations, and activities of many others, often (although not neces-
sarily in Jane’s case) combining to create a culture,40 or a practice.41

Of course, the role will involve a practice in which not all people par-
ticipate. The threat to a person’s integrity and the need for role-based 
redescription arises, after all, because people do not ordinarily see the 
person’s actions in the terms set out by the role that requires them; be-
cause ordinary people resist role-based descriptions and consequently 
insist on approaching even conduct that occurs within roles in terms of 
ordinary fi rst-personal moral ideals. In the lawyer’s case, ordinary peo-
ple resist describing lawyers’ professional conduct in terms of fi delity 
and negative capability and instead insist on calling such conduct lying 
and cheating.42 Where lawyers give the concepts lying and cheating 
legalistic developments, according to which their application depends 
narrowly on the desires and expectations of the people involved in an 
interaction, their ordinary accusers give lying and cheating much more 
expansive and informal treatments, according to which their application 
depends primarily on the presence of manipulation and the imposition 
of avoidable harm. And where lawyers give the negatively capable vir-
tues that they associate with their profession loose and expansive inter-
pretations, their accusers interpret these virtues narrowly and view them 
skeptically, insisting that goodness depends not on self-effacing empathy 
but on purity of heart.

This confl ict is, of course, just a reprise of the idea, by now familiar,* 
that every action may come under a wide range of descriptions depend-
ing on the aims and conceptual schemes adopted by the describer, and 
that each of these many descriptions may be accurate when assessed 
from the point of view of someone who has adopted the appropriate 
conceptual scheme. The lawyer who seeks to employ role-based rede-
scription to preserve his integrity stands in a very different position, 
with respect to this idea, from the lawyer who must answer the charge 
of partiality. He need not address the world at large, and need not worry 
that his accusers continue (and for good reason) to reject the values and 
descriptions in terms of which he conceives of his activities, but must 
instead persuade only himself and his co-practitioners.

Nevertheless—and this is the crucial point here—the lawyer can suc-
cessfully employ role-based redescription to defend his integrity only if 
he continues to fi nd the redescription persuasive even in the face of the 

* Recall the discussion in Chapter 7.
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fact that it is rejected by others, indeed by most or all others who are 
not themselves lawyers, as it inevitably will be. Lawyers’ professional 
activities, after all, are regarded as vicious by ordinary fi rst-personal 
morality. And lawyers’ efforts to recharacterize these activities in terms 
of role-based virtues will therefore be viewed by non-lawyers not just as 
eccentric—on the model of the attitude outsiders might take to attribu-
tions of virtue made by members of a strange but harmless subculture 
(for example, to competitive ballroom dancers’ claims that a routine 
displays emotional courage)—but rather as wrongful. If hostility and 
indeed outright rejection from nonlawyers undermines the lawyer’s own 
commitment to the concepts and descriptions associated with his role—
his own belief in role-based redescription—then such redescription can-
not save the lawyer’s integrity because it will not present him with an 
alternative to viewing his professional activities as involving a betrayal 
of his own ends (even if this betrayal is impartially justifi ed).

Accordingly, a role can underwrite integrity-preserving role-based re-
description only insofar as it is authoritatively insular in matters of fi rst-
personal ethics, that is, only insofar as role-occupants, who take their 
fi rst-personal ethical ideals and ambitions from the role rather than 
from ordinary morality, are not shaken by the fact that others reject 
these ethical concepts, or even reject the role outright, for themselves. 
Above all, if a role is to be capable of underwriting integrity-preserving 
role-based redescription, it may not be cosmopolitan. Its occupants must 
not think of themselves, in connection with their fi rst-personal ethical 
ambitions, as members of a role-independent ethical culture, as coming 
under a duty to satisfy the ethical opinions of the world at large. Thus, 
the very element of roles that rendered them structurally unsuited to 
defending lawyers against the accusation of partiality is absolutely cen-
tral to their capacity to support lawyers’ integrity (in the fi rst person) in 
the face of the independent charge that they lie and cheat.*43

* This same point may also be expressed in a slightly different vocabulary by saying 
that a role loses the power to sustain integrity-preserving role-based redescription as its 
occupants treat the role as less important to their self-conceptions, that is, as they grow 
more distant from the role. Meir Dan-Cohen has argued that the relationship between 
lawyers and their role has become more attenuated over time—that lawyers have experi-
enced increasingly greater role-distance—and indeed that lawyers have become so distant 
from their role that their ties to the role have become “too distended” for lawyers to con-
tinue counting their role “as [an] integral part[] of the self.” (Dan-Cohen borrows the 
term role-distance from Erving Goffman.)

But although this vocabulary provides a natural alternative to my discussion of cosmo-
politan roles and the problem of integrity (right down to the suggestion that “an inappro-
priate role-distance” can lead to “alienation”), Dan-Cohen does not himself deploy the 
vocabulary in this direction. Instead, he proposes that role-distance, or “detachment” as 
he also calls it, “may be the self’s preferred strategy for dealing with ‘dirty hands’ types of
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It seems likely that there was a time, in the more distant past, when 
many roles—including, clerical, military, and merchant roles—were suffi -
ciently insular for their role-based ethics to serve the integrity-preserving 
function that I have described. These roles were structured so that their 
occupants neither looked nor felt any need to look beyond the roles in 
forming their fi rst-personal ambitions, and even persons outside the roles 
recognized and respected the roles’ distinctive ethical status and author-
ity. Certainly these historical roles openly resisted ethical incursions by 
non-members, from the outside world. They commonly exercised strict 
control over who might enter the role and subjected new role-occupants 
to long periods of apprenticeship, designed to alter their habits and dis-
positions to conform to the role’s standards. Furthermore, these roles 
were self-governing, claiming primary (and sometimes even exclusive) au-
thority to resolve disputes amongst role-members: churches, armies, and 
even guilds, for example, all staffed and operated their own court sys-
tems,44 and role-occupants made un-selfconscious claims based on the 
norms and ambitions that the roles established.*45 Taken as a unit, these 
roles may have been in one way or another accountable to society in gen-
eral (although the form of this accountability was as a historical matter, 
almost certainly not impartial). But the internal affairs of the roles re-
mained strictly internal, governed by role-bound rather than ordinary 
ethical standards.†46

situations, in which social norms call for the performance of horrifying or otherwise re-
pugnant tasks.” Dan-Cohen proposes, in other words, that lawyers’ role-distance saves 
them from the charges that they lie and cheat, because it detaches evaluations of them as 
lawyers from evaluations of them as persons. As I understand this argument, it proposes 
that as long as a role’s occupants insist on appropriate role-distance, the role can shield 
them from the criticisms of third-personal impartial morality. And that, it seems to me, 
involves a mistake—indeed, precisely the mistake that philosophical critics have accused 
role morality of committing quite generally.

* A striking example of this appears in Arthur Applbaum’s ethical portrait of Charles-
Henri Sanson, executioner of Paris . . . throughout the period of the French Revolution. 
Sanson lost himself, completely and utterly unselfconsciously, inside his role, accepting no 
ethical ideas or authority from outside the role. Furthermore, as the fact of Sanson’s lon-
gevity reveals, this view of Sanson’s role-insularity and unaccountability to ordinary mo-
rality was widely shared. Sanson executed noblemen at the beginning of the revolution, 
moderates during the Terror, and, fi nally, Robespierre himself; but no side ever charged 
Sanson with the partisan causes his executions served, or indeed treated him as anything 
other than the technical functionary his role declared him to be.

† It is worth noting that this extremely insular account of roles, though it may have 
been dominant, was not uniformly accepted even in the more distant past. Montaigne, for 
example, quite explicitly proposed a cosmopolitan account of roles, saying “we must play 
our part [our role] duly, but as the part of a borrowed character. Of the mask and appear-
ance we must not make a real essence, nor of what is foreign what is our very own.” 
Furthermore, Montaigne, ever modern, realized that this account of roles has profoundly
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Assessing the precise character and extent of the insularity of any par-
ticular past role, and especially of roles from the more distant past, will 
of course always involve considerable historical complexity and diffi -
culty.* Indeed, such historical uncertainty is illustrated even by the early 
history of the American bar.

On the one hand, Tocqueville’s observation that American lawyers had 
acquired “the tastes and habits of the aristocracy,” including a “repug-
nance to the actions of the multitude” and a “secret contempt of the 
government of the people,”47 famously suggests that, at least in the mid-
nineteenth century, the lawyer’s role was indeed signifi cantly insular. 
Moreover, the early American bar was in many respects authoritatively 
self-regulating in the ways that role-insularity requires: “[d]uring colonial 
times and for almost two hundred years after the American revolution, 
lawyers practiced relatively free of anything like the intricate constraints 
of law that now hold lawyers fast.”48

On the other hand, the full historical record is much more complicated 
than Tocqueville’s remark suggests. Indeed, the very period in which Toc-
queville wrote had been bad for lawyers’ insularity. Jacksonian democ-
racy had subjected the legal profession to previously unknown pressures,49 
and these pressures dramatically reduced the insularity and cohesion of 
the bar. Perhaps most dramatically, most American jurisdictions elimi-
nated the apprenticeship system through which the bar had traditionally 
exercised control over its membership and shaped its members, and some 
jurisdictions even went so far as to open the practice of law to all free 
adult men.50 These developments call Tocqueville’s conclusion into ques-
tion, at the very least, and it has even been suggested that the Jacksonian 
period’s “hostility to professional privileges destroyed incipient legal guild 
organizations in the early nineteenth century.”51 Indeed, the organized 
bar is perhaps best understood as an effort to combat Jacksonian attacks 
on the lawyer’s role and to make Tocqueville’s vision a reality. Certainly 
the now-familiar institutions of the bar arose in the years following the 

disturbing ethical implications for their occupants, much like the implications I have de-
veloped here. Thus, Montaigne believed that because “in any government there are neces-
sary offi ces which are not only abject but also vicious,” some citizens must “sacrifi ce their 
honor and their conscience . . . for the good of their country.”

* Part of the problem here is that applying the distinction between insular and cosmo-
politan roles to the distant past risks a serious anachronism. These concepts are designed, 
as will become increasingly clear, to characterize roles against the backdrop of certain 
fundamental commitments to the universal application of impartial morality. But the 
modern idea of moral impartiality, especially in its position as the dominant ideal of 
moral argument, is itself a historical development. And this may make it misleading, and 
perhaps even incoherent, to apply an account of roles constructed in the shadow of im-
partiality to premodern societies.
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Jacksonian period, after Tocqueville wrote. New Hampshire, for exam-
ple, which had at mid-century allowed anyone over twenty-one and of 
good character to practice law,52 restored offi cial recognition to an elite 
inner bar in 1859 and restored the State Supreme Court’s power to ex-
clude people from the practice of law in 1872.53 And generalized bar 
groups, which were previously unknown, began to fl ourish only in the 
latter part of the nineteenth century.*54

These complexities make it an interesting historical question whether 
the organized American bar and its institutions were ever insular in the 
way necessary for sustaining a distinctive, integrity-preserving role-ethic 
among lawyers or whether, instead, the bar’s professionalism project 
was in this respect doomed to failure from the beginning—the last, des-
perate gasp of an elite being overcome by the increasingly egalitarian 
tides of history. But however that question is resolved, and I shall not 
say more about it here, the legal profession has undergone a series of 
historical developments, beginning almost as soon as the organized bar 
was established and continuing throughout the twentieth century, that 
have eliminated all the key elements of insularity from the lawyer’s role. 
Whatever may have been true historically, the modern lawyer’s role has 
taken on a decidedly cosmopolitan cast, so that it cannot today sustain 
integrity-preserving role-based redescription.

Three features of the modern bar contribute especially substantially to 
its cosmopolitanism. First, the bar has come to draw its members from a 
much more heterogeneous group of persons and, at the same time, has 
become much less involved in shaping lawyers’ professional attitudes. 
These developments have dramatically diminished the bar’s capacity to 
establish and sustain a unifi ed and distinctive set of attitudes toward the 
practice of law of the sort required for integrity-preserving role-based re-
description. Second (and perhaps as a result of the fi rst trend, although I 
shall not try to establish the causal connection), the principles of profes-
sional conduct through which the bar regulates its members have changed 
from being fraternal admonitions that announce the informal standards of 
right-thinking lawyers to being fi xed rules backed by formal sanctions in a 

* The fi rst was the Association of the Bar of the City of New York (1870). Eight further 
city and eight state bar associations (in twelve states) were created between 1870 and 1878, 
in which year the American Bar Association was formed. The formation of the ABA is, 
unsurprisingly, itself a historically complex matter—part an offshoot of a self-conscious 
project of professional role-building among American lawyers and part a partisan political 
effort to promote laissez-faire economic and social organization. In this respect, the forma-
tion of the ABA was perhaps connected to opposition to the Supreme Court’s decision in 
Munn v. Illinois, which rejected a takings challenge to an Illinois statue regulating prices 
charged by grain elevators, although this connection seems unlikely to have fi gured promi-
nently in the self-understandings of the ABA’s founders.

10Markovits_Ch09 212-246.indd   22810Markovits_Ch09 212-246.indd   228 7/31/08   10:08:30 AM7/31/08   10:08:30 AM



 TRAGIC VILLAINS 229

bureaucratic regulatory scheme. This development has deprived the mod-
ern law governing lawyers of its aspirational qualities and so rendered it 
formally unsuited to being adopted in the modality of fi rst-personal moral 
ambition, as role-based redescription requires. And fi nally, and perhaps 
most importantly, control over modern lawyers is no longer the exclusive 
province of the bar but has instead become colonized by the state through 
its standard regulatory organs. The modern bar has lost the free-standing 
authority to regulate its members, whose professional morality increas-
ingly takes instruction from non-lawyers who do not share the idiosyn-
cratically lawyerly ideals on which role-based redescription depends.

Whether or not the American bar was ever insular, it is, for all these 
reasons, now clearly and anxiously cosmopolitan. And a cosmopolitan 
bar cannot sustain its members’ integrity against the pressures that their 
professional circumstances apply.

The Disintegrated Bar

Whereas the bar in 1800 was almost exclusively drawn from elite fami-
lies, by 1860 lawyers with middle-class origins were much, much more 
common.55 But even so, the legal profession remained strikingly homo-
geneous throughout the nineteenth century: most lawyers were Protes-
tants, although there were a few Catholics and Jews;56 and virtually all 
lawyers were white and male.57 The twentieth century, however, parti-
cularly in its latter years, witnessed a sea-change in the composition of 
the bar. Minority enrollment in law schools increased steadily—from 
4.3 percent in 1969,58 to 13.1 percent in 1990,59 to 21.4 percent in 
2005.60 More strikingly still, enrollment of women at ABA approved 
law schools grew from 4.5 percent to 37.7 percent between 1976 and 
1983 and by 2005 was 47.5 percent.61 As a result of these changes, the 
modern bar, although far from perfectly integrated or egalitarian, is un-
questionably “an amorphous and polyglot group.”62 Certainly modern 
lawyers do not, antecedent to their legal training and practice, share any 
traits or attitudes that set them apart from non-lawyers in a way capa-
ble of sustaining the distinctive fi rst-personal moral ambitions on which 
integrity-preserving role-based redescription depends.*63

* The sheer size of the modern bar, which now comprises roughly a million lawyers, 
exacerbates the dis-integrative effects of the bar’s heterogeneity by diluting the profes-
sional ties that might otherwise integrate even a diverse profession. Thus it is among the 
banalities of the sociology of modern lawyers that “as the numbers [of lawyers] grow, the 
probability of chance transactions between any given pair or any given sets of lawyers 
decreases. Since individual lawyers’ circles of acquaintance are unlikely to expand at the 
same rate or to the same extent as the growth of the bar, there will be an increasing num-
ber of their fellow lawyers with whom they have no ties.”
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Moreover, even as the bar has admitted lawyers with more various 
backgrounds, it has asserted less control and exerted much less infl uence 
over the education and training of young lawyers, and it has therefore 
abandoned any prospect of securing convergence among its originally 
heterogeneous recruits by instilling distinctive and homogenizing profes-
sional ideals. Legal education has moved steadily from the apprentice-
ship to the university law school, fi rst as a matter of practice, and then 
by express design. Thus whereas most lawyers in 1870 learned their 
trade as apprentices, by 1950 most lawyers were law school trained in-
stead.64 And this trend only accelerated over the twentieth century: the 
ABA issued its fi rst list of approved law schools in 1923;65 by 1947, 
there were fi fteen jurisdictions in which it was no longer possible to enter 
the legal profession by apprenticeship;66 and today it is virtually unheard 
of to become a lawyer without attending law school.67 Indeed, the bar—
initially motivated to resist the trend toward diversity just mentioned by 
raising the costs of entrance so that only members of the establishment 
could pay them—has over this period moved to require its members to 
possess not just a university-provided legal education but also a prior 
generalist university degree. The leading law schools had already made a 
B.A. a requirement of admission by the end of the 1920s,68 and begin-
ning in that same decade, the ABA and AALS worked strenuously and 
steadily to require all law schools to follow this lead,69 so that by 1970,70 
law had everywhere in the United States become an advanced degree.

Finally, the internal division of labor that I earlier observed has grown 
up within the bar brings additional schismatic pressures to bear on the 
legal profession, by undermining the idea, which characterized the legal 
profession’s self-understanding through the late years of the nineteenth 
century, that the bar was as Gordon has said, “an integrated whole, in 
the sense that if all its projects could have been carried through, they 
would all have fi t together.”71 Instead, even lawyers’ professional expe-
riences have come to separate them according to the types of clients and 
causes that they serve.

All these twentieth-century developments have rendered the bar in-
creasingly unable to sustain a distinctive role-ethic. On the one hand, 
greater diversity in lawyers’ backgrounds (concerning class, religion, 
race, and gender) has increased the integrative burden that the bar’s in-
stitutions would have to bear in order to sustain an insular legal profes-
sion. As lawyers have less and less antecedently in common, it becomes 
less and less natural for lawyers, in forming their personal and profes-
sional ambitions, to look inward to each other rather than outward to 
non-lawyers with whom they do share a background.

And on the other hand, even as the outward-looking tendencies that an 
insular legal profession must overcome have increased, the bar’s capacity 
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to draw its members inward has diminished. The old apprenticeship sys-
tem, which molded men (and they were, remember, overwhelmingly 
white, protestant men) into lawyers by encouraging them to emulate the 
habits of established practitioners, was a powerful integrative force. The 
bar took hold of apprentices when they were still very young and sub-
jected them to a more or less uniform, all-encompassing, inward-looking, 
and utterly distinctive training regimen. Modern legal education, by con-
trast, has none of these integrative capacities. Law schools take in exclu-
sively older students, who have completed a prior course of study in 
which their intellectual and ethical characters were shaped wholly apart 
from the adversary context and ideals of the law.* And law schools them-
selves belong to a cosmopolitan academic culture. They teach using gen-
erally available texts presented by professors (and not practitioners) 
whose allegiance is to cosmopolitan standards of truth rather than to 
specifi cally lawyerly ethical ideals, so that, as one commentator has ob-
served, “[t]here is now an almost total unwillingness within the legal 
academy to consider the organized bar as the legitimate voice for all law-
yers or to accept traditional lawyer ideology as something like the estab-
lished religion of law practice.”72 Finally, young lawyers become further 
isolated from one another as they enter forms of practice that are them-
selves increasingly mutually antagonistic.

Taken together, these developments mean that the twentieth century 
has seen a growth in the centrifugal forces to which the bar is subject, 
and a reduction in the centripetal ties it can assert. And the result, inevi-
tably, is a less insular legal profession.

Regulation by Rule

A second development, which proceeded in parallel to (and was plausi-
bly caused by) the dis-integration of the bar, further undermined the in-
sularity of the modern lawyer’s role, raising up another obstacle to her 
practical access to integrity-preserving role-based redescription. The 
character of the ethical principles governing lawyers’ professional con-
duct has changed dramatically over the last century (even as their content 
has changed much less).

At the close of the nineteenth century, the principles of legal ethics 
functioned, in Hazard’s words, as “fraternal admonitions.”73 Today 
these informal standards have been replaced by a law governing lawyers 

* Note the irony here. A strategy adopted by a professional elite seeking to maintain the 
insularity of the bar (by keeping out immigrants) turned the keys to the profession over to 
institutions that would come to embrace the very cosmopolitanism that the elite was try-
ing to resist.
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comprised of specifi c, legally binding rules, backed by sanctions. Thus 
while earlier regimes of legal ethics expressed the point of view of “right 
thinking lawyers,”74 the contemporary law governing lawyers replaces 
this broad ambition to elaborate the highest ambitions of the bar with a 
much more narrowly regulatory emphasis. This development, which has 
exchanged internal aspiration for external compulsion, has also contrib-
uted to the anxious cosmopolitanism of the modern lawyer’s role. Cer-
tainly, modern legal ethics is stylistically unsuited to expressing an 
ethical point of view that might be held, in the fi rst person, as an insular 
role-ethic capable of supporting integrity-preserving role-based rede-
scription. It is simply the wrong kind of regime.

The earliest (pre-Revolutionary) regulation of American lawyers openly 
relied on a shared “sense of decorum and good character.”75 Indeed, 
even the era’s rare legislative incursions into the regulation of lawyers 
proceeded in such broad and aspirational registers: thus, a New York 
statute prohibited lawyers from committing “any deceit, malpractice, 
crime or misdemeanor”;76 and a Maryland statute forbade “any inde-
cent liberties to the lessening of the grandeur and authority of the (mag-
istrate’s) respective courts.”77 Moreover, little changed in the century 
following the American Revolution, so that in the late nineteenth cen-
tury, Massachusetts contemplated disciplining its lawyers for “deceit, 
malpractice, or other gross misconduct,”78 and Pennsylvania allowed 
disbarment of any lawyer who “shall misbehave himself in his offi ce of 
attorney.”79 Indeed, the early ethics codes, including most prominently 
the Canons of Professional Ethics promulgated by the ABA in 1908, 
generally proceeded in this fraternal and high-minded mode.*80 And well 
into the twentieth century, disbarment cases arose almost exclusively 
when lawyers either were convicted in the criminal courts of a serious 
offense or had engaged in “plainly outrageous behavior of a similarly 
repugnant nature” which had not yet resulted in a criminal conviction 
(although it still might).81 Until surprisingly recently, “[j]urisdictions 
seem to have contented themselves with the position that no more pre-
cise specifi cation of prohibited wrongs was necessary because a lawyer 
of suitable learning and character would be well aware of what was per-
mitted and prohibited.”82

But although “[t]he early history of American legal ethics gave no 
indication that lawyers would one day become a highly regulated pro-
fession,”83 this is without doubt what the modern legal profession has 
become.84 The sea-change happened in 1969, when the ABA replaced 

* The ABA itself “until well into the twentieth century functioned mainly as an exclu-
sive social fraternal organization of high-status lawyers rather than as a broadly represen-
tative and unoffi cial regulatory body.”
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the 1908 Canons with the Model Code of Professional Responsibility. 
The Model Code was, as one commentator has observed, “explicitly 
regulatory in purpose and design.”85 Although it retained some of the 
Canons’ aspirational language, the Model Code also included specifi -
cally identifi ed narrower and mandatory “Disciplinary Rules,” which 
naturally came to dominate its practical application. Moreover, this de-
velopment was extended, in 1983, by the ABA’s promulgation of the 
Model Rules of Professional Conduct, which consist more or less exclu-
sively of specifi c, legally cognizable rules drafted by a quasilegislative 
process and designed to share in the authority of ordinary public law.86 
Whereas earlier legal ethics proceeded in the modality of stating gener-
ally what well-disposed lawyers ought to aspire to be, the modern ethics 
codes aim to identify precisely what every lawyer may and may not do.

As a result of this development, Hazard says, “[t]he rules of ethics 
have ceased to be internal to the profession; they have instead become 
a code of law enforced by formal adjudicated disciplinary processes.”87 
And this change—the joint emphasis on narrow rules and formal 
sanctions—inserts a distance between modern ethics regimes and the 
lawyers that they govern, and so makes these regimes simply the wrong 
kind of thing for grounding fi rst-personal ethical life, which requires 
the intimacy associated with a natural drive to live up to broad ide-
als.88 Indeed it is one of the banalities of the sociology of the profes-
sions that “[f]ormal, codifi ed disciplinary procedures do not therefore 
fi t easily and comfortably into any professional community,” and are 
instead a “second best or a last resort, tantamount to a breakdown of 
normal, communal life.”89

One might say, using the language that I have introduced, that the in-
creasingly formal character of the legal ethics codes has made the legal 
profession’s most prominent collective ethical regime more cosmopolitan 
than insular, and therefore unable to sustain any distinctive fi rst-personal 
ethical creed that might replace more ordinary ethical ambitions and 
protect lawyers’ integrity against the pressures associated with their pro-
fessional obligations.

External Controls

Finally, and most importantly, the twentieth century has witnessed a dra-
matic shift, in the law governing lawyers, away from self-regulation and 
towards external control over lawyers. To be sure, the bar’s offi cial state-
ments continue to insist that lawyers are a self-regulating profession—the 
Preamble to the Model Rules of Professional Conduct, for example, re-
fers to the “special responsibilities of self-government.”90 And the bar 
continues both to draw up the regulatory codes that govern lawyers’ 
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professional conduct and to adjudicate cases of misconduct that arise 
under these codes. But the legal profession’s assertions of self-regulation 
are becoming increasingly (and by now perhaps even principally) a myth. 
The organized bar’s direct contributions to regulating its members are 
increasingly distant from the traditional forms of professional self-regu-
lation. And other institutions, including most strikingly the political 
branches of government, are increasingly asserting authority over the 
regulation of lawyers.

These developments have further undermined the insularity of the mod-
ern bar, because a legal profession that lacks the collective authority to 
control the obligations its members come under will hardly be able to 
sustain a distinctive ethical outlook for individual lawyers. Instead, inso-
far as the bar’s collective regulation involves external control, lawyers’ in-
dividual ethical aspirations will inevitably be outward-looking also. And 
such cosmopolitan lawyers will, as I have argued, be unable to sustain 
their integrity against the threats presented by their professional lives.

The undoing of the bar’s prerogative of self-regulation has proceeded 
on two fronts.*91 First, although the modern bar retains trappings of self-
regulation that traditionally accompanied professional status, including, 
most notably, as the formal author of the ethics codes that govern admis-
sion to the practice of law and professional discipline, even these tradi-
tional bar-authored structures of self-governance are no longer purely 
within the control of a free-standing private bar, so that often only a 
shadow of self-regulation remains in place. And second, bar-authored 
legal ethics codes are increasingly no longer the exclusive, or in some cir-
cumstances even the dominant, sources of the law governing lawyers.

With respect to the fi rst front, even where the bar continues to draft 
the rules that govern its members, the processes through which breaches 
of such bar-codes are adjudicated have been transformed by contact 
with external authorities. Certainly this is true of disbarment proceed-
ings, which today proceed in the shadow of the fact that the license to 

* The independence of the bar has come under attack along a third front also, which is 
more sociological and economic than legal, although it does have signifi cant implications 
for the law governing lawyers. In particular, the bar has lost its monopoly control over the 
admissions process, fi rst, as noted earlier, to universities (for many candidates, getting into 
law school is more burdensome than passing the bar), and then to new competitors in the 
market for providing legal services.

These competitors range from the purely symbolic (the accused criminal who conducts 
his own defense rather than hiring a lawyer) to the substantially revolutionary. Thus non-
lawyers, and in particular accountants and other allied servants of business, have begun to 
encroach on the very core of the lawyer’s special competence. Such fi rms (and in particular 
fi rms of accountants), are “coming to dominate corporate fi nancial and tax transactional 
practice in Europe. In the United States they already employ some fi ve thousand profession-
als, trained as lawyers but not claiming to practice law and unregulated by the bar . . . .”
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practice has been characterized by the Supreme Court as a right, so that 
people may not be deprived of it save by procedures that satisfy the 
external ideal of due process of law.92 And this approach has been ex-
tended to the disciplinary process quite generally. Thus, it is commonly 
observed that over the course of the twentieth century, “the dominant 
bar associations directly involved in bar discipline [were transformed] 
from private clubs into quasi-governmental organs,”93 so that discipline 
is nowadays “administered with vigor and consistency through a pro-
fessional bureaucracy.”94 And it naturally follows that “[a]s disciplinary 
staffs have become more professionalized, they tend to identify less with 
the lawyers who appear before them and more with the system of rules 
they are charged to uphold,”95 with the result that the organized bar 
“exert[s] only mild infl uence”96 on processes of professional discipline 
under ethics codes that are “only under the indirect control of lawyers 
and their bar associations.”97

Moreover, the independence and self-governance of the legal profes-
sion has been further diminished insofar as ordinary courts, which exist 
completely outside the traditional disciplinary process, have become di-
rectly involved in applying the ethics codes that the bar draws up. The 
most important judicial mechanism for the external enforcement of law-
yers’ professional ethics involves tort, and in particular legal malpractice, 
which after a long and stagnant career has achieved a new prominence 
in the legal regime regulating lawyers’ professional conduct.*98

Thus the increase in the frequency and size of malpractice suits has 
been accompanied by a reconstruction of the doctrinal and conceptual 
foundations of legal malpractice claims, which has made malpractice 
law a much more potent cosmopolitan regulatory tool. Whereas the law 
of legal malpractice was, until the 1970s, dominated by contract no-
tions, it is today dominated by ideas concerning professionalism and 
reasonable professional care.99 And in conjunction with this develop-
ment, malpractice suits have become a means of enforcing ethics codes 
outside of the bar’s disciplinary processes: in some jurisdictions, a breach 
of professional ethics creates a rebuttable presumption of malpractice;100 
and in others, it can be nearly conclusive evidence.101 Thus, “it is now 

* According to one study, malpractice decisions, which accumulated at a slow and 
steady pace from the 1790s through 1959, display a “spectacular increase” that “began in 
the 1960s and continued through the 1970s and beyond.” Another study reports that 
“[m]alpractice claims doubled in the seven years between 1979 and 1986, and the average 
settlement went from $3,000 to $45,000.” Yet another study comparing data from 1980 
to 1985 with data from 1990 to 1995 found that the number of malpractice claims closed 
without payment to the claimant decreased 16.5 percent, and the number of claims result-
ing in settlement after the commencement of litigation rose 8.5 percent. The relative fre-
quency of payments over $50,000 was roughly stable, increasing by just over 2 percent.
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well established in many American jurisdictions that claimants in any 
and all [litigation seeking a tort remedy for lawyer misconduct] can in-
voke a theory of breach of duty that rests at least in some important 
way on a provision of a lawyer code.”102 These developments have been 
resisted by the bar, which has “tried to separate ‘malpractice’ from ‘dis-
cipline,’” but “these efforts have been largely unsuccessful.”103 Certainly 
courts have increasingly ignored the statements in both the Model Code 
and the Model Rules that the provisions they contain do not underwrite 
civil liability for lawyers who violate them.104

The second front along which the bar’s self-governing status has been 
eroded involves not just the external application of ethics standards that 
the bar has drafted, but instead the external establishment of ethics re-
gimes that stand wholly apart from the organized bar. Courts, legisla-
tures, and the executive (principally through administrative agencies) 
are all increasingly asserting free-standing authority to regulate the prac-
tice of law, not just derivatively by applying the bar’s rules, but by creat-
ing new rules of their own.

Courts have moved to impose free-standing and previously unknown 
regulatory regimes on the bar in a number of ways. Perhaps most 
straightforwardly, they have, in several doctrinal areas, been increas-
ingly willing to apply generally applicable law against lawyers, includ-
ing in circumstances in which it imposes standards of conduct that 
are stricter than those imposed by the lawyers’ own ethics rules.105 In 
the context of public law, courts have insisted that the bar’s internal 
regulations must respect independently established rights associated 
with antidiscrimination law and personal privacy and autonomy.106 And 
in private law, courts hearing malpractice suits have become less willing 
to defer to the bar in establishing the standard of care that lawyers owe 
their clients, specifi cally by expressing doubts about the exemption that 
lawyers have traditionally enjoyed from the rule that industry custom 
does not create a safe-haven from tort liability,107 so that even as violat-
ing the ethics codes may trigger tort claims, conforming to the codes no 
longer guarantees immunity from liability.108 In addition, this process of 
tortifi cation has extended the judicial regulation of lawyers beyond 
merely policing the lawyer-client relation. The common law rule making 
privity of contract a necessary prerequisite for negligence claims against 
a lawyer is no longer absolute,109 and privity is no bar for intentional 
torts, such as fraud,110 so that lawyers are increasingly exposed to tort 
claims when their services are used by clients who make false or decep-
tive statements. To be sure, the bar’s ethics rules also forbid lawyers 
from counseling client fraud, but that prohibition is narrower, so that 
the ethics rules “provide greater protection to lawyers in discipline pro-
ceedings than other law provides them in other contexts.”111
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Moreover, courts have increasingly come to regulate lawyers under 
their own rules, including most notably (in the Federal System) Rule 11 
of the Federal Rules of Civil Procedure, which has over the last decades 
been amended in ways that give “federal courts an opportunity to en-
force professional responsibility rules that state disciplinary bodies have 
been unable or unwilling to enforce.”112 Indeed, the ABA, through 
amendments to the Model Rules, has recognized and capitulated to the 
power of the courts to regulate lawyers in these ways, specifi cally in re-
cent amendments to Model Rule 1.6, which governs the duty to preserve 
client confi dences. The original version of the Rule made no exception 
to the duty of confi dentiality for cases in which other law required dis-
closure113 and indeed was adopted following an express rejection of an 
alternative that contemplated the exception.114 But a recent amendment 
to Rule 1.6 now expressly allows disclosure of client confi dences in 
order to comply with a court order,115 and the offi cial comments to the 
Model Rules adopt an expansive reading of the exception that the 
Amendment creates, so that “[i]f . . . other law supersedes this Rule and 
requires disclosure, paragraph (b)(6) permits the lawyer to make such 
disclosures as are necessary to comply with the law.”116

Legislatures have similarly displayed an increasing inclination to reg-
ulate lawyers directly and outside of the practices of self-governance 
that the bar has created and manages. As the ABA recognizes, “[e]fforts 
are made on a recurring basis” further to decrease the bar’s infl uence 
over its own governance by “remov[ing] authority for the regulation of 
lawyers from the judicial branch and . . . transfer[ing] it to the legisla-
tive or executive branches of government.”117 To be sure, some of these 
encroachments, especially those that “would signifi cantly prejudice the 
judicial branch in its essential activity of adjudicating disputes,”118 have 
been struck down by courts—although as assertions of judicial preroga-
tives under provisions of State Constitutions guaranteeing the separa-
tion of powers, rather than out of any respect for the independence of 
the bar. But legislative regulation “that does not substantially differ 
from similar regulation applicable to members of other professions”119 
typically survives such challenges.

Thus state legislatures have been allowed, for example, to authorize 
the suspension of attorneys pending appeal from a felony conviction or 
for failure to pay contributions to a professional liability fund,120 to per-
mit public inspection of records concerning lawyers’ professional con-
duct,121 to regulate the choice of lawyers employed to conduct internal 
investigations of corporate offi cials,122 to create a cause of action for ma-
licious prosecution by frivolous ethics complaint,123 and even to defi ne 
the practice of law.124 Certainly, as the Connecticut Supreme Court has 
explained, “[t]hat . . . a statute of general applicability[] may overlap 
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with disciplinary rules specifi c to attorney conduct does not render the 
statute unconstitutional.”125 And instead of responding to these efforts 
by asserting its traditional prerogatives of independence, the bar, through 
the ABA, has distanced itself from self-regulation properly so-called and 
instead embraced regulation by courts, admitting that “[r]egulation of 
lawyer conduct must be exercised by the judiciary and not by the orga-
nized bar,”126 and that “[r]eform is required to insulate disciplinary 
counsel from control or infl uence by the organized bar.”127

And fi nally, administrative agencies (housed in the executive branch) 
have established the most substantial, and certainly the most prominent, 
external controls over lawyers, as they have “either set up and enforced 
regulatory regimes to deal specifi cally with lawyers who practice before 
the agency or used their regulatory authorization and administrative 
regulations to enforce remedies against lawyers in courts.”128 These re-
gimes, which are often in direct confl ict with the bar’s own ethics codes 
and are often adopted over the bar’s express resistance, constitute a 
frontal assault on the regulatory independence and self-governance of 
lawyers.

This form of external regulation achieved notoriety following the Sav-
ings and Loan crisis of the 1980s, when the Offi ce of Thrift Supervision 
(OTS) asserted authority to sanction lawyers who committed profes-
sional misconduct before it,129 including in cases in which the bar took 
the view that the conduct in question was permitted or even required by 
its ethics code.*130

To begin with, the OTS interpreted the ABA’s Model Rules to require 
the lawyers representing thrifts to make disclosures to bank examiners 
that the ABA, whose Working Group on Lawyers’ Representation of 
Regulated Clients took a more adversary view of practice before the OTS, 
interpreted the Rules to forbid.131 Moreover, the OTS also asserted an 
independent authority to impose standards on lawyers who practice be-
fore it that went beyond even the OTS’s interpretation of the Model 
Rules, requiring thrift lawyers who suspected their clients of wrongdo-
ing to report their suspicions to the clients’ boards of directors (and not 
just to lower-level offi cers) and in some instances even to outside regula-
tors.132 And although the OTS’s position “provoked heated protests that 
the government was bent on destroying both attorney-client privilege 

* This administrative assertion of authority to regulate the bar was probably connected 
to the expansion of judicial authority over lawyers’ ethics discussed a moment ago. The 
OTS was charged to recover the losses that the federal government sustained in connec-
tion with the Savings and Loan scandal, and one effective way to do so was to bring tort 
suits against the responsible parties. The developments in malpractice law that made 
breaches of legal ethics into the predicates of tort liability therefore made it natural for the 
OTS to incorporate legal ethics arguments into its litigation strategy.
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and the ethical rule of confi dentiality, and imposing by fi at a radical 
new regime of whistle-blowing by counsel for regulated business enti-
ties,”133 law fi rms against which the OTS applied its new standards, in-
cluding prominent and reputable fi rms such as Jones Day and Kaye 
Scholer, effectively abandoned their protests and agreed to large penal 
settlements before the OTS enforcement actions against them came to 
trial.134 Indeed, the ABA itself appeared, at least at some moments, to 
concede that the OTS might in principle encroach on the self-regulation 
of the bar and to argue only that the OTS had, in this instance, failed to 
follow the regime of notice-and-comment rule-making required under 
the Administrative Procedures Act.135 And Congress eventually enacted 
legislation that effectively codifi ed the OTS’s view of lawyers’ ethical 
obligations.136 This pattern of administrative assertiveness concerning 
legal ethics followed by resistance and then capitulation from the bar 
proved immensely damaging to the bar’s claims to autonomous self-
regulation. The regulation of banking lawyers was, in the words of 
one prominent commentator, “slipping away from the bar and into the 
hands of agencies and courts.”137

Moreover the OTS is not the only agency that asserts the free-standing 
authority to regulate the lawyers who practice before it. In particular, 
subsequent corporate scandals have repeated the pattern—lawyer com-
plicity in client misconduct followed by assertions of regulatory authority 
from a government bureaucracy, followed by opposition and then capitu-
lation from the ABA—that the Savings and Loan crisis introduced. The 
most prominent and far-reaching such story involves the Securities and 
Exchange Commission’s (SEC) increasingly aggressive assertion of regu-
latory authority over securities lawyers following the recent wave of cor-
porate scandals (including Enron, WorldCom, and Global Crossing).138

The SEC traces its authority to regulate the securities bar to the Secu-
rities Exchange Act of 1934, which authorizes the SEC “to determine 
whether any person has violated, is violating, or is about to violate any 
provision of this title,”139 and to the SEC’s Rule 2(e), promulgated under 
the 1934 Act, which allows the commission to “censure” a person and 
to deny her “the privilege of appearing or practicing before it in any 
way” if it fi nds (among other things) that she has “engaged in unethical 
or improper professional conduct” or “willfully violated, or willfully 
aided and abetted the violation of any provision of the Federal securities 
laws or the rules and regulations thereunder.”140 But in spite of this rela-
tively long history, the SEC’s assertive use of its authority to regulate 
lawyers is much more recent. Rule 2(e) began to be used to discipline 
lawyers only in the 1980s, and even then only tentatively.

Thus in the fi rst case applying the rule against lawyers, an administra-
tive law judge’s order suspending two lawyers for continuing to assist in 
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fi ling documents that they knew misrepresented their client’s fi nancial 
condition was eventually reversed by the full commission on the ground 
that the ethical standard that the administrative law judge had applied 
was stricter than the established rules of legal ethics.141 This was, to be 
sure, an attack on the independence of the bar—indeed, the bar resisted 
even the milder fi nal ruling, and, “the SEC rejected a proposed com-
promise with bar offi cials that would have given state bar disciplinary 
committees exclusive jurisdiction to investigate and prosecute similar al-
legations of lawyer misconduct.”142 But as the full Commission’s fi nal 
decision makes plain, the SEC’s early interventions in legal ethics, even 
though they exceeded what the bar desired, fell short of claiming free-
standing authority not just to apply the bar’s ethics codes but to create 
additional ethical standards in its own name. As one observer summed 
up these developments, although the SEC “made some noises” in favor 
of aggressive rules requiring lawyers to report securities violations, it 
was keenly aware “of the legal profession’s bitter opposition to SEC 
regulation and discipline of lawyers” and so, at least until the Enron 
scandal (discussed below) the SEC showed “little interest” in imposing 
such an aggressive position.143

Moreover, the modesty of the SEC’s initial foray into the regulation 
of lawyers displayed itself in other ways also, for example when the full 
commission, reversing its own Division of Enforcement, held that the 
Securities Exchange Act did not give the SEC authority to sanction law-
yer misconduct by issuing orders of general future compliance with the 
Act (of the sort extracted by the OTS in the Kaye Scholer settlement) 
but only to issue more limited remedies such as orders requiring correc-
tive fi lings.144 Similarly, courts were also reluctant to make the regime 
regulating securities into a free-standing fount of legal ethics norms, 
concluding that “an award of damages under the securities laws is not 
the way to blaze the trail toward improved ethical standards in the legal 
and accounting professions. Liability depends on an existing duty to 
disclose. The securities law therefore must lag behind changes in ethical 
and fi duciary standards.”145 Indeed, courts were reluctant even where 
the SEC was not. For example, they refused to determine the precise re-
medial measures that lawyers must take in the face of their clients’ secu-
rities frauds or to issue injunctions commanding future compliance with 
the securities laws even when the SEC asked for them,146 and they re-
fused to allow private plaintiffs to employ §10(b) of the Securities Ex-
change Act to bring aiding and abetting suits against lawyers whose 
clients violated the Act.147

But however callow and however halting the SEC’s initial forays into 
the law of lawyering, the early modesties have fallen away and the SEC 
is now without question a free-standing regulator of the lawyers who 
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practice before it. Congress (in response to the courts’ rejection of aid-
ing and abetting liability under §10(b)148) enacted the Private Securities 
Litigation Reform Act, which expressly gives the SEC authority to pros-
ecute secondary actors, such as attorneys, for aiding and abetting a vio-
lation of federal securities law.149 Moreover, following the Enron and 
other recent corporate scandals, Congress again sought to increase the 
SEC’s role in regulating the securities bar. Section 307 of the Sarbanes-
Oxley Act150 expressly gives the SEC authority to write rules of profes-
sional conduct for lawyers representing public companies before the 
SEC, and it requires the SEC to issue rules setting forth minimum stan-
dards of professional conduct for the lawyers who practice before it, 
including a rule, to be issued within 180 days of the act’s passage, re-
quiring lawyers to engage in up-the-ladder reporting of securities viola-
tions committed by their clients including, if they are not rectifi ed, all 
the way to the clients’ highest decision-making offi cers.151

The rules that the SEC promulgated pursuant to Sarbanes-Oxley—
which require lawyers for publicly traded corporations to report evidence 
of material violations of applicable securities law or breaches of fi duciary 
duties by corporate offi cers, directors, employees, or agents all the way 
up to a corporation’s board of directors,152 and which permit lawyers 
whose corporate boards do not take appropriate rectifying action to re-
port the evidence (including confi dential information related to their rep-
resentations of the corporate client) to the SEC, without the client’s 
consent153—are clearly more demanding than the bar-created ethics rules 
that they replaced.154 Indeed the ABA’s House of Delegates had rejected 
similar up-the-ladder reporting requirements three times, in 1983, 1991, 
and 2002. Partly because of these ongoing differences, Sarbanes-Oxley 
was enacted over the express, although hopelessly ineffectual,*155 opposi-
tion of the ABA.156 And even after recent, capitulatory moves by the 
ABA to amend its Model Rules in light of the Enron scandal and its fall-
out,157 the SEC continues—with respect to mental state,158 seriousness of 
wrongdoing,159 and discretionary freedom160—to impose more demand-
ing reporting requirements on securities lawyers than does the bar.161 All 
in all, as one commentator has observed, Sarbanes-Oxley “transfers pri-
mary regulatory authority in this area of practice from the state courts 
that now promulgate the profession’s ethics rules to the SEC.”162

Nor is the SEC unique among contemporary executive agencies in as-
serting free-standing authority to regulate lawyers who practice before 

* Sarbanes-Oxley came about as a result of widespread popular, democratic pressure for 
reform, which was pushed through because “the weight of corporate scandals . . . [which] 
were increasingly hurting the stock holdings and pension funds of tens of millions of 
Americans,” so much so that “it became politically risky to oppose reform measures.”
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it. The IRS regulates tax lawyers: both directly, by claiming authority 
to “censure, suspend or disbar any practitioner from practice before 
the Internal Revenue Service if the practitioner is shown to be incompe-
tent or disreputable, fails to comply with any regulation in this part, or, 
with intent to defraud, willfully and knowingly misleads or threatens a 
client or prospective client”;163 and also in less direct ways, for example 
by bringing enforcement proceedings (over the express objections of a 
defense bar that asserts attorney-client privilege) against criminal de-
fense lawyers who do not identify clients who pay them more than 
$10,000 in cash.164 The Department of Justice, expressly overriding a 
provision of the Model Rules barring lawyers or their agents from 
contacting represented opposing parties without their lawyer’s permis-
sion,165 has asserted that its prosecutors may use wiretaps and infor-
mants to investigate represented parties whom they suspect of crimes. 
(After an initial effort at resistance, the ABA, as it has done in other 
cases, capitulated and rewrote the offi cial comments to the Model 
Rules to acknowledge the government’s investigative techniques.166) 
Even the U.S. Patent Offi ce regulates lawyers, requiring lawyers fi ling 
patent applications to disclose the existence of prior art that is adverse 
to the patent sought,167 including in ways that stand in tension with the 
bar codes’ duties to preserve client confi dences.168 And this list is not 
exhaustive.169

Thus, while it was possible to say, as recently as fi fteen years ago, that 
when the bar’s rules of legal ethics clashed with the state’s conception of 
how lawyers should behave, the state was only “weakly committed” to 
its ideals and did not insist on overruling the bar,170 one cannot say this 
any longer. Courts, legislatures, and executive agencies today all aggres-
sively assert their prerogatives to regulate lawyers with whom they come 
into contact, and private bar organizations, after initial periods of resis-
tance, have repeatedly retreated before the state’s assertion of its author-
ity. In all these ways, the modern regulatory state, as is often observed, 
has proved “inexorable in its appetite,”171 so that “the vastly broadened 
scope of regulation of almost all other professions and forms of business 
[has] made it politically and intellectually impossible for lawyers to 
claim exemption from regulation.”172 Moreover, practical considerations 
reinforce this principled reason for extending the regulatory state to the 
governance of lawyers: In many of the practice-areas in which adminis-
trative regulation of clients is prominent, the success of legal regimes 
relies substantially on voluntary compliance, and lawyers (as agencies,173 
courts,174 and commentators175 have all noted) are overwhelming best-
placed to promote compliance.

As one commentator has remarked, “[i]t stretches the point only 
slightly to say that the practice of law in America is now, as with many 
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other areas of corporate or personal economic endeavor, a regulated in-
dustry,”176 so that, in the words of another, the modern lawyer’s role 
“belongs . . . to the state.”177 And the bar’s insularity simply cannot 
withstand the pressures brought to bear by an increasingly intrusive and 
increasingly insistent state.

• • •

The legal profession in the late nineteenth century may have been insu-
lar. Lawyers controlled membership in their profession and educated 
and acculturated their own in ways that created a unifi ed, homogeneous 
bar. They self-consciously pursued fraternal ideals of decency and pro-
priety. And they developed and administered these ideals from within 
their own ranks.

But over the course of the twentieth century, the bar has lost the es-
sential elements of role insularity. Outsiders can force their way into a 
legal profession that is educated and develops ethical sensibilities ac-
cording to universalist academic standards and is too large and too dif-
fuse to be the locus of any unifi ed (or indeed coherent) role morality. 
The rules of professional conduct are too narrow and too mechanical 
for any personal moral vision to grow up around them. And the mecha-
nisms of professional control are so compromised by external infl uences 
that they undermine any free-standing, idiosyncratically lawyerly ethic 
that might otherwise arise. Whatever was true in the past, the modern 
lawyer’s role has become thoroughly cosmopolitan.

Tragic Villains

In order for a role to sustain integrity-preserving role-based redescrip-
tion, it must be authoritatively insular, providing for its members the 
resources necessary to resist ordinary fi rst-personal moral ideals and to 
construct, in their place, distinctive role-based alternatives. But even as 
changes in the nature of legal practice (in particular, greater partisan-
ship and a new division of labor within the bar) have over the course of 
the twentieth century increased the pressures on modern lawyers’ integ-
rity, a second group of changes (in particular, greater heterogeneity, 
more mechanistic regulation, and increased external control) have de-
nied the bar the insularity needed to sustain lawyers’ integrity in the 
face of these pressures. Even as it has become more urgently necessary, 
integrity-preserving role-based redescription, built around distinctively 
lawyerly fi delity and negative capability, is no longer practically avail-
able to today’s anxiously cosmopolitan lawyers.
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These developments are hardly surprising and may even seem, with 
hindsight, to have been inevitable. Certainly the other professions have, 
over the same period, shared in the trends toward dis-integration, mecha-
nistic rather than organic solidarity, and external regulation that lawyers 
have experienced.178 The egalitarian and democratic ideals that under-
write the modern state and its broad grant of authority do not, nor could 
they coherently, respect boundaries raised up by a mere clique like the 
legal profession (this is just to reprise the philosophers’ well-justifi ed dis-
dain for any suggestion that role-based ethics might supplant impartial 
morality).*179 As Marx understood (even at the start of the period of pro-
fessional decline that I have documented), “[t]he Bourgeoisie has stripped 
of its halo every occupation hitherto honored and looked up to with rev-
erent awe. It has converted the physician, the lawyer, the priest, the poet, 
the man of science, into its paid wage laborers.”180 No role-ethic could 
have survived these forces, nor could integrity-preserving role-based re-
description withstand them, so that today, this time in Weber’s words, 
“[t]he idea of duty in one’s calling prowls in our lives like the ghost of 
dead religious beliefs.”181

The recent history of the legal profession has much to recommend it, 
of course, and I do not wish to romanticize the past or to call for a re-
turn to lawyers’ self-regulation. The bar is a much fairer and more open 
institution than it was a century ago. Moreover, some of these benefi ts 
have accrued to legal ethics: external regulation through mechanistic 
rules (backed by sanctions) has, perhaps unsurprisingly, had more bite 
than fraternal admonition, and it has likely increased lawyers’ compli-
ance with their ethical obligations.182 But the developments have also 

* This development is awash with ironies. To begin with, the very egalitarian sensibili-
ties that have today deprived lawyers of their independence functioned, in more primitive 
renderings in an earlier age, to propel lawyers to the prominence whose memory makes 
their independence so cherished. As one historian has noted, “in a society without a 
landed class, a clearly defi ned clergy, or others who might impose social control, the need 
for order ultimately meant that law would become the primary form of social control in 
the United States,” and this need, coupled with the end of colonial administration, “em-
phasized the importance of the legal profession in the country’s government [so that] 
[l]awyers were catapulted into a political and social prominence which the profession had 
not enjoyed in England.” Thus the same egalitarianism that elevated the legal profession 
developed into a form that has come, later, to tear it down.

Moreover, lawyers participated actively in the rise of the bureaucratic institutions and 
sensibilities that have now deprived them of their independence. Certainly one segment of 
the legal profession was instrumental in crafting the administrative state during the New 
Deal. Moreover, even the resistance to New Deal administration displayed so prominently 
by other parts of the bar, including by the fl edgling ABA, ultimately backfi red, contribut-
ing to the profession’s loss of independence. Having taken sides in the great political 
struggle of the age and lost, the bar could no longer plausibly defend its freedom from 
state control by claiming to stand above politics.
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imposed a great cost on lawyers’ ethical position, as seen from the law-
yers’ own points of view. Cosmopolitan lawyers, who can no longer 
develop their fi rst-personal moral ideals exclusively within their roles or 
resist the authority of the ordinary fi rst-personal moral concepts em-
ployed by the world at large, also cannot sustain their integrity in the 
face of their professional duties.

Thus, although role-based redescription is formally suited to preserv-
ing integrity and although the adversary advocate’s role may be given a 
substantively attractive content based on fi delity and negative capability, 
modern American lawyers have been denied practical access to this 
route to preserving their integrity. Some elements of the historical devel-
opment that has cut lawyers off—for example, the segmentation of the 
legal profession so that lawyers are engaged systematically on one side 
of ongoing disputes—are probably historically contingent, at least in the 
sense that they could have been different in a society that remains other-
wise morally and politically like the one that we have become.*183 But 
other elements of the recent history of the bar—including its increasing 
demographic heterogeneity, its increasing reliance on regulation by 
mechanistic rules, and its increasing subjugation to external control—
are not really contingent at all, but are instead the natural and necessary 
concomitants of the rise of egalitarian democracy in the broader society 
in which lawyers live and work.

If all this is correct, then the very same pluralism and egalitarianism 
that cause the legitimacy of adjudication to depend on the ministrations 
of negatively capable lawyers (and therefore give the lawyerly virtues 
the ethical weight necessary to sustain integrity-preserving role-based 
redescription in principle) also undermine the social practices and insti-
tutions through which lawyers might gain access to a negatively capable 
role-ethic (and therefore undermine integrity-preserving role-based rede-
scription in practice). Put a little differently, modernity’s insistent cos-
mopolitanism makes social solidarity depend on a class of persons who 
can experience their ethical life as satisfactory only if they inhabit an 
insular role.

Even as modern society depends on its lawyers to display some ver-
sion of the lawyerly virtues, modern society at the same time denies 
lawyers the cultural resources that they need to fashion these virtues 
into their own, distinctive fi rst-personal moral ideals, and instead leaves 
lawyers in the grip of cosmopolitan fi rst-personal ideals, according to 

* English barristers, after all, are not subject to this internal division of labor, and early 
twentieth-century American lawyers considered a two-tiered bar on the English model. 
But note that even here economic realities of corporate legal representation make an in-
creasingly segmented legal profession hard to resist (so that even the English bar is under 
threat).
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which they must see their professional activities as vicious and cast 
themselves as villains. This is not, of course, to reject the good egalitar-
ian reasons for which modernity has undercut the insularity of the bar; 
nor does it entail that the lawyer’s villainous self-understanding involves 
a mistake. But it does reveal that modern lawyers are villains neither by 
inclination nor by choice, but rather because they have been cast as vil-
lains by historical forces beyond their control. And that is itself just a 
roundabout, modern way of articulating a thought the ancients would 
have given a much more elegant expression, namely that my argument 
has the form of a tragedy, and that lawyers are tragic villains.
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Although this book has taken narrowly legal ethics—the question 
whether the legal profession is worthy of commitment—for its real as 
well as its nominal subject, the argument that it has pursued has impli-
cations for modern moral life more broadly.

First, the methodology that the book has employed may be applied 
elsewhere also, in order better to understand ethical practices besides 
adversary advocacy.

This is important. The low regard in which most philosophers hold 
applied ethics quite generally and the disregard for applied ethics usu-
ally displayed by persons who actually inhabit the circumstances that 
applied ethics addresses suggest that there is widespread dissatisfaction 
with the casuistic approach that applied ethics traditionally adopts, in-
cluding even in its natural constituencies. This state of affairs encour-
ages making a fresh start, and the method pursued here is presented in 
this radical spirit: the shift in ethics from casuistry to reconstruction is 
as dramatic, for example, as a shift in literature from plot-driven to 
character-driven fi ction. It involves reorienting, in a basic way, the point 
of an enterprise—from story-telling to portraiture in literature, and from 
advice to understanding in ethics.

Of course, not every new beginning bears fruit, and doubts always 
arise about whether an ambition is worth pursuing and whether it is 
being pursued by suitable methods. The analogy to literature is again in-
formative here. The fi rst doubt confronts both character-driven fi ction 
and reconstructive ethics with the question whether contemplative prob-
lems are important enough to justify the rigors and demands of the disci-
plines directed at answering them. It seems to me that there is no reason 
why not—indeed, no reason why contemplative problems should be 
thought any less real or important than other sorts of problems. Cer-
tainly the prominence of character in “serious” literature suggests that 
even the most purely contemplative problems merit sustained and ener-
getic attention. And it seems that a philosophical ethics that addresses 
the refl ective demands of practical agents but not necessarily their de-
mands for guidance is similarly worthwhile. The second doubt worries, 
in the case of character-driven fi ction, whether successful literary portrai-
ture is possible and, in the case of reconstructive applied ethics, whether 
it is possible to say what an ethical condition is like in a philosophically 
serious way. This doubt can be resolved only by actually succeeding in 
the tasks at hand. The realist novel provided the resolution for fi ction. 
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The account of lawyers developed here, insofar as it is convincing, repre-
sents a fi rst step for reconstructive applied ethics.

Second, the book’s argument has broader implications because the 
ethical diffi culties that adversary advocates encounter are not isolated 
anomalies but instead refl ect, and indeed foreshadow, the ethical prob-
lems of modern life more generally.

The pattern that the book reveals in lawyers’ ethical circumstances—
the threat to integrity that arises when persons must betray their ordinary 
fi rst-personal ideals in the service of an impartially justifi ed moral divi-
sion of labor, the hope that this threat might be answered by intensifying 
the division of labor through the ethics of role to give it a stronghold in 
fi rst-personal morality, and the weakening and ultimately insecure infl u-
ence of role-based ethical ideals—repeats itself throughout modern moral 
life. Indeed, this pattern might be thought to refl ect the problem of mod-
ern ethics.

Modernity has, for good egalitarian reasons, dramatically expanded 
the range of application of impartial morality, and this insistent expan-
sion of impartialist ideals has increased the diversity and fl exibility of the 
burdens that impartiality imposes on persons who are (properly) suscep-
tible to its imperatives. At the same time, again acting in the service of 
egalitarianism (although now, as I shall argue, perhaps misguidedly), 
modernity has quite generally dismantled the forms of organization and 
control, involving insular social roles, that might support persons, who 
must necessarily mediate their responses to impartiality through idiosyn-
cratic and contingent commitments, in order to sustain their integrity 
against the burdens that impartiality imposes. Simply put, modernity has 
increased the demand for and reduced the supply of ethical diversity.*

Lawyers therefore cast a quite general problem into particularly sharp 
relief, serving as archetypes of the modern moral condition. The explicit 
specialization of lawyers and the precision of their professional obliga-
tions presents a particularly crisp rendition of a much broader tension 
between impartiality and ordinary fi rst-personal ethical ideals, and the 
elaborate institutional structure of their role presents a particularly vivid 
example of the modern attack on cultural support for ethical particular-
ity. Moreover, lawyers—by serving as specialists in political legitimation—
make it their particular and contingent ambition to subordinate their own 

* Modernity has of course increased certain kinds of diversity—most notably religious 
diversity and diversity of lifestyle—that might be associated with ethics. But it has done so 
principally by recasting such diversity as no longer ethical in any deep sense, so that reli-
gions (for example) are treated as different expressions of a shared spirituality or, insofar 
as they are truly at odds, merely as tastes. Once again, real ethical diversity—in the sense 
of variety concerning the most basic aims and ambitions of life—is smaller in modern 
egalitarian societies than it was in their caste-based predecessors.
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ambitions to the incompatible particular and contingent ambitions of oth-
ers. And insofar as they do, lawyers live, one might say, on the hinge of 
modernity’s ethical project, and therefore face its most intense and con-
centrated pressures. But although lawyers serve in all these ways to em-
phasize and indeed to magnify the diffi culties of modern moral life, the 
root cause of these diffi culties precedes their intervention. It is modernity 
quite generally that opened up the gap between the demands of impartial-
ist and fi rst-personal moral justifi cation: the modern lawyer has merely 
fallen in.

Third, the book has implications outside of narrowly legal ethics in-
sofar as the ways in which lawyers try to respond to the predicament 
that I have diagnosed illuminate responses to the broader predicament 
of modernity that arise outside the narrow confi nes of the bar.

On the one hand, familiar calls to return the bar to the “professional-
ism” of past eras—calls, in effect, to recreate the insularity of the law-
yer’s role—fi nd parallels in familiar calls in politics more broadly to 
reinstate thick forms of moral community throughout society. These 
proposals,1 however, fail to credit the weight of the impartialist objec-
tion to the forms of community that they champion. Modernity has for 
good egalitarian reasons dismantled traditional insular social roles and 
replaced them with impartial cosmopolitan forms of social organization 
and governance. This is just the practical development of the philosoph-
ical skepticism about role-morality that I described in chapter 7. Thick 
and insular roles and the communities that sustain them are, as Ap-
plbaum says, quite generally “suspect to liberals who have no nostalgia 
for societies divided into castes, estates, or classes, and who fear any re-
treat from the idea of universal humanity.”2 Accordingly, any backward-
looking attempt to recreate the traditional, insular social role of the 
lawyer comes (if it comes at all) only at a very great cost. This reveals, 
fi nally, that although the ever-increasing cosmopolitanism that fuels the 
dilemma of modern moral life (both for lawyers and more generally) 
may be a historical phenomenon, it is not merely of fl eeting, local, or in 
any narrow sense contingent concern. Instead, cosmopolitanism is inex-
tricably intertwined with the conditions of modern moral and political 
justifi cation and describes (although of course only in rough outline) the 
way things will be—for lawyers and indeed for persons generally—for 
as long as the broader conditions of modernity persist.

And on the other hand, calls to embrace this cosmopolitanism—calls, 
in effect, to abandon any peculiarly lawyerly ethics in favor of a social-
scientifi c, progressive, and realist*3 conception of the lawyer not as a 

* The connection to legal realism here is deep and important. The legal realist rejects 
tout court what she sees as the sentimentality of any professional ethics that focuses on 
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negatively capable servant of his clients but as a positively capable man-
ager of confl ict (on the model of Brandeis’s “lawyer for the situation”) 
who produces, through skill and expertise, the best long run results 
overall4—fi nd parallels in familiar calls in politics more broadly to em-
brace bureaucratically rational forms of social and moral organization.

These proposals,5 however, fail to recognize that because persons are 
only imperfectly rational, society is inevitably an accommodation among 
divergent contingent commitments and that the peculiar professional 
commitments of lawyers—the traditional lawyerly virtues—are essential 
to sustaining this accommodation. Although some lawyers—I am think-
ing specifi cally of public interest lawyers who adopt causes rather than 
take cases—may succeed at using the realist gambit to bridge the gap 
between fi rst-personal and impartial ethical justifi cation,*6 the costs of 
populating an entire legal system exclusively with legal realists would be 
enormous. Even if the lawyer’s role-ethic of negative capability cannot 
be sustained in the modern world, the diffi culty it answered—the diffi -
culty of regulating the “perpetual confl icts between rival impulses and 
ideals” that threaten all forms of social order7—remains and has per-
haps even intensifi ed. The realist lawyer cannot help the law preside 
over the confl ict because she self-consciously declares herself to be out-
side of the law and a part of the confl ict,† and this is why modern soci-
ety has never allowed all, or even most, of its lawyers to act like realists 

the distinctive relation between lawyer and client and instead seeks mercilessly to manipu-
late laws and legal institutions in pursuit of what she thinks impartially best. (Such a 
lawyer recites approvingly Llewellyn’s “old anecdote of Marshall”—“Judgment for the 
plaintiff. Mr. Justice Story will furnish the authorities.”)

A lawyer who thinks in this realist way—displaying a surfeit rather than a defi cit of cos-
mopolitanism, as it were—adopts a tame version of Jane’s soldierly fi rst-personal ethic, ac-
cording to which the executory virtues are king. She prides herself on her tactical skills and 
also on her thick-skinnedness, her disciplined willingness to make sacrifi ces (including sacri-
fi ces of virtues) for the greater good and therefore fi nds no threat to her integrity in the fact 
that the professional means by which she pursues the good may involve lying and cheating.

The realist lawyer can sustain her integrity even in the face of her professional activities, 
and she can, as Llewellyn himself said, “merge” her “trade, culture and profession all in 
one.”

* Thus, a lawyer who abandoned a job representing an insurance company in the tradi-
tional way to become a cause lawyer in the realist mode could say: “My work and my 
life, they’ve become one. No longer am I schizophrenic.”

† The connection, noted earlier, between the realist lawyer and Jane makes it worth-
while to recall an observation I made earlier regarding Jane’s fi rst-personal ethic, namely 
that the integrity of a person who adopts this executory ideal is threatened whenever pro-
cedural values require her to accept an outcome she disapproves of. Just as the traditional 
lawyer, like Jim, fi nds his integrity threatened when called on to betray his own values in 
the name of outcomes, so the realist lawyer, like Jane, fi nds her integrity threatened when 
called on to betray her own values in the name of procedures.
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but has instead retained, in the positive law governing lawyers, the sub-
stance of the traditionally lawyerly role-ethic, even as it has undermined 
the institutional and cultural structure—the insular role—that allowed 
lawyers to take this ethic for their native ambition rather than merely, 
as today, mimicking a defunct role to meet its demands.

And fi nally, elaborating the ethics of modern lawyers makes vivid a 
lesson that applies to morals more generally, but that modern moral-
ity has not internalized. This is the idea that the structure of value 
entails that persons must always choose among incompatible goods—
that the pursuit of some virtues forecloses the pursuit of others so that 
there can never be, as Isaiah Berlin might say, a social world without 
loss.

Just as social roles give their occupants access to forms of fi rst-personal 
moral life from which others are excluded, so also do roles exclude their 
occupants from the more ordinary forms of fi rst-personal moral life that 
they displace. The earlier examples of role-based redescription illustrate 
this point as well: Prizefi ghters, who replace ordinary disgust at violence 
with an ethic of physical grace and courage are precluded, by this very 
ethic, from being gentle; executioners cannot be compassionate; and mili-
tary commanders such as Jane cannot be sentimental. Indeed, loss like 
this is particularly acute in the context of professional ethics. MacMillan, 
for example, observed that doctors and clergyman (two of the great pro-
fessions in MacMillan’s England) displayed role-vices alongside their 
role-virtues: the doctor, MacMillan said, must acquire an eerie and unset-
tling “calmness in the presence of the emergencies and tragedies of life,” 
a calmness that is hard not to connect to indifference;8 and the clergy-
man, who has “[b]y his profession . . . circumscribed his freedom, for he 
has pledged himself to certain beliefs which he cannot question if he is 
to remain in his profession,” becomes peculiarly susceptible to “dogma-
tism with its ugly companions, intolerance and persecution, and casu-
istry, with its accompanying lack of candor.”9

The point, moreover, is illustrated particularly vividly, and in particu-
larly elaborate detail, by the discussion of adversary advocates presented 
here. To begin with, lawyers who achieve negative capability abandon 
ordinary fi rst-personal moral ideals of truthfulness and fair play. And 
furthermore, negatively capable lawyers also forsake certain impartial 
values. Keats, discussing himself as a poet, observed that “[i]t is a 
wretched thing to confess; but it is a very fact that not one word that I 
ever utter can be taken for granted as an opinion growing out of my 
identical nature—how can it be when I have no nature?”10 And the 
lawyer’s self-effacement, his commitment to speaking his client’s part 
rather than his own, has a similar infl uence on his character. Simply 
put, “[n]o advocate can be a sincere . . . man in the performance of his 
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daily business,”11 so that the lawyer’s character becomes in this respect 
disfi gured.*12

Similarly, the lawyer’s capacity to argue all sides and his allegiance to 
procedures rather than outcomes makes him unsuited to moral leader-
ship. The lawyer will, as Bacon says, “desire rather commendation of 
wit, in being able to hold all arguments, than of judgment in discerning 
what is true; as if it were a praise to know what might be said and not 
what should be thought.”13 These two shortcomings, moreover, are re-
lated. Because lawyers’ experience of life is at once infi nitely various 
and absolutely vicarious—because lawyers’ “experience of human af-
fairs is made up of an infi nite number of scraps cut out of other people’s 
lives”—lawyers (at least insofar as they pursue their negatively capable 
professional ethic†) “see too much of life in one way, too little in an-
other, to make them safe guides in practical matters.”14 Even as the 
lawyer’s distinctive virtues make him the guardian of our political life, 
they render him a suspect leader.

Moreover, if the description of lawyers’ professional duties presented 
here elaborates the idea that there can be no social world without loss, 
then the normative parts of the overall argument—including both discus-
sion of bounded rationality and integrity and the discussion of the legiti-
macy of adjudication—emphasize that this thesis invokes an unusual 
kind of loss. Usually, describing something as a moral “loss” implies that 
it might be avoided, in the strong sense that an all-things-considered bet-
ter state of affairs is possible. (This is perhaps an expression of the broad 
infl uence on moral thought of the idea that “ought implies can.”) But 
the “losses” associated with the value of integrity are losses only in the 
weaker sense of selecting among a range of imperfect alternatives to fi x 
the specifi c form that our imperfections will take.

This recognition—which interprets the idea that every virtue forecloses 
others (and that many virtues invite vices) as an expression of the inevi-
table divergence between inertial fi rst-personal ambitions and the ever-
changing demands of impartial morality—opens up the possibility of a 
rapprochement between egalitarian impartial morality and the idea of 
role. Insofar as all fi rst-person ambitions, including the fi rst-personal am-
bitions of ordinary good people, necessarily depart in some way from 
impartial morality (which is to say that they involve loss), then role-based 

* This is chillingly illustrated by an extraordinary story Charles Curtis tells about Ar-
thur Hill, the lawyer who represented Sacco and Vanzetti (taking a case, Curtis says, and 
not adopting a cause) and who, twenty years later, still refused to express his own opinion 
about their guilt, telling Curtis, “I have never said, and I cannot say, what I think on the 
subject because, you see, Charlie, I was their counsel.”

† A person who happens also to be a lawyer may of course display all kinds of virtues 
outside of her professional capacity.
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ambitions simply pose a different, rather than a distinctive, problem for 
impartiality.* And it should be possible, in the light of this realization, to 
reorient role-insularity so that it does not compete with impartial moral-
ity but rather gives one cultural and institutional expression (among 
many) to the need for boundedly rational beings to engage impartial mo-
rality through the mediation of contingent and particular commitments. 
It should be possible, in other words, for even an egalitarian moral cul-
ture to accept roles that are insular in just the way that the demands of 
integrity require them to be.

The diagnosis of the modern lawyer’s ethical condition that the book 
has made its ambition therefore does, in the end, suggest something like 
a cure, although it is not a cure on the traditional model of instruction 
or advice. It is instead a proposal for a refl ective reorientation toward 
modern ethical life, which might assist persons seeking to live well in 
modernity with the independently ethical task of actually deciding, given 
the totality of their circumstances, how best to proceed.

* Even if the liberal is right that the incidental practices of insular communities cannot, 
fi nally, be authoritative even for the communities themselves but must instead answer to 
some ideal of universal humanity, the communitarian is right that we cannot (because we 
are only boundedly rational) have direct access to this ideal but must instead get access 
through the practical example of a contingent community. And, moreover, once we have 
done so we cannot (again because of our bounded rationality) treat the particular com-
munity that we have, contingently, engaged as an example only—that is, as nothing but a 
freely modifi able rule of thumb for applying the more general principle of universal hu-
manity. It is true that the particular can be valuable only against the backdrop of a valu-
able general category. But once the general has been given expression in a particular way, 
the value of this particular will, at least for those who live and act within it, never be re-
ducible to the general category. Moreover, because no person can engage universal hu-
manity directly or perfectly, every actual attempt to recast particular practices as special 
cases of general values eventually runs up against the limits of the generalism of the per-
son who makes it.
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NOTES

Introduction

1. Here I follow Plato, The Republic § 352d (Paul Shorey trans., 1930) in 
The Collected Dialogues of Plato (Edith Hamilton & Huntington Cairns 
eds., 1961). See also Bernard Williams, Ethics and the Limits of Philoso-
phy 1–21 (1985).

2. Notwithstanding the absurd suggestions otherwise that are currently popu-
lar among political fi gures.

3. The adversary advocate’s duty of loyalty to her client appears on the face 
of all the major statements of the law governing lawyers in the past century. See 
Canons of Prof’l Ethics Canon 15 (1908) (requiring a lawyer to represent a 
client with “warm zeal”); Model Code of Prof’l Responsibility Canon 7 
(1969) (requiring a lawyer to “represent a client zealously within the bounds of 
law”); Model Rules of Prof’l Conduct R. 1.3 cmt. 1 (2003) (requiring a 
lawyer to act “with zeal in advocacy upon the client’s behalf”). I address these 
provisions in greater detail in chapter 1.

4. This observation is one of the banalities of legal ethics. Prominent state-
ments include: David Luban, The Ethics of Lawyers, at xiii (1994) (“The 
problematic aspect of lawyers’ ethics . . . consists in duties (such as demolishing 
the truthful witness) that contradict . . . everyday morality.”); Charles Fried, 
The Lawyer as Friend: The Moral Foundations of the Lawyer-Client Relation, 
85 Yale L.J. 1060, 1060 (1976) (“The lawyer is conventionally seen as a pro-
fessional devoted to his client’s interests and as authorized, if not in fact re-
quired, to do some things (though not anything) for that client which he would 
not do for himself.”); David Luban, Introduction to The Good Lawyer: Law-
yers’ Roles and Lawyers’ Ethics 1 (David Luban ed., 1983) (“The authors 
[in this collection] address the fundamental problems of legal ethics: does the 
professional role of lawyers impose duties that are different from, or even in 
confl ict with, common morality?”); Gerald Postema, Moral Responsibility in 
Professional Ethics, 55 N.Y.U. L. Rev. 63 (1980) (“Yet, lawyers also claim spe-
cial warrant for engaging in some activities which, were they performed by 
others, would be likely to draw moral censure.”) [hereinafter Postema, Moral 
Responsibility in Professional Ethics]; Gerald Postema, Self-Image, Integrity, 
and Professional Responsibility, in The Good Lawyer: Lawyers’ Roles and 
Lawyers’ Ethics, supra, at 286, 287–88 [hereinafter Postema, Self-Image, In-
tegrity, and Professional Responsibility] (“Sometimes with discomfort, some-
times with pride, lawyers acknowledge that the legal profession permits or re-
quires actions that would draw moral censure if performed by others.”); 
Bernard Williams, Professional Morality and Its Dispositions, in The Good 
Lawyer: Lawyers’ Roles and Lawyers’ Ethics, supra, at 259, 259 (“[I]t is 
the possibility of a divergence between professional morality and ‘ordinary’ or 
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‘everyday’ morality that lends particular interest to the notion of a professional 
morality.”).

5. 1 Geoffrey c. Hazard, Jr. & W. William Hodes, The Law of Lawyer-
ing: A Handbook on the Model Rules of Professional Conduct 
§ 1.3:106, at 75 n.1 (2d ed. Supp. 1993) [hereinafter HH].

6. See, for example, Arthur Applbaum, Ethics for Adversaries 175 
(1999) (“Part of what adversaries in public and professional life do for a living 
is violate persons by deceiving and coercing them.”) [hereinafter Applbaum, 
Ethics for Adversaries]; 9 Jeremy Bentham, Constitutional Code, in Works 
of Jeremy Bentham 77–78 (John Bowring ed., Edinburgh, W. Tait 1843) 
(“Every criminal uses the weapons he is most practiced in the use of; the bull 
uses his horns, the tiger his claws, the rattle-snake his fangs, the technical law-
yer his lies. Unlicensed thieves use pick-lock keys; licensed thieves use fi ctions.”); 
Arthur Applbaum, Are Lawyers Liars?, 4 Legal Theory 63, 63 (1998) (“Law-
yers might accurately be described as serial liars, because they repeatedly try to 
induce others to believe in the truth of propositions or in the validity of argu-
ments that they believe to be false.”); Charles P. Curtis, The Ethics of Advocacy, 
4 Stan. L. Rev. 3, 9 (1951) (“A lawyer is required to be disingenuous. He is 
required to make statements as well as argument which he does not believe 
in.”); Marc Galanter, The Faces of Mistrust: The Image of Lawyers in Public 
Opinion, Jokes, and Political Discourse, 66 U. Cin. L. Rev. 805 (1998) (citing 
as the premises of commonplace lawyer jokes that “‘lawyers are hard to under-
stand; they charge too much; they are miserable people; they lie all the time; 
and they should die.’” (quoting David L. Yas, First Thing We Do Is Kill All the 
Lawyer Jokes, Mass. Law. Wkly., Oct. 20, 1997, at 11)).

7. Hazard and Hodes, for example, insist that, far from being built into the 
genetic structure of adversary advocacy, a professional duty to lie arises only 
on extremist accounts of lawyers’ professional obligations, according to which 
“the law of lawyering is worse than amoral [and] compels persons of normal 
sensibilities to discard their moral autonomy and to slavishly engage in any 
immoral action that will benefi t a client so long as it is legal.” 1 HH § 5.8, at 
5–25 (3d ed. 2001, Supp. 2004). And they attack this view of legal ethics as 
“plainly incorrect,” id., and insist that under the law of lawyering as it has ac-
tually developed “the formal rules of professional conduct are crowded with 
provisions permitting or even requiring” lawyers to avoid partisan extremes 
like lying. Id.

8. The phrase comes from Robert W. Gordon, The Radical Conservatism of 
the Practice of Justice, 51 Stan. L. Rev. 919, 920 (1999).

9. Support for the claims made in this footnote may be found in Mary Ann 
Glendon, A Nation under Lawyers 300 (1994) (claiming lawyers’ billable 
hours have increased dramatically in recent years); Patrick Schiltz, On Being a 
Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and Unethical 
Profession, 52 Vand. L. Rev. 871 (1999) (making the same claim). See also 
Lorraine Dusky, Still Unequal 171–72 (1996); Carl T. Burges, The Death 
of an Honorable Profession, 71 Ind. L.J. 911 (1996); Nancy D. Holt, Are Lon-
ger Hours Here to Stay? A.B.A.J., Feb. 1993, at 62, 64; Benjamin Sells, Stressed-
Out Attorneys, S.F. Daily J., May 25, 1994, at 3A.
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10. 1 Henry Brougham, Speeches of Henry Lord Brougham 105 (Edin-
burgh, A. & C. Black, 1838) (quoted in Lord MacMillan, Law and Other 
Things 195 (1937)). MacMillan, it should be noted, did not himself approve of 
this extreme position.

11. Indeed, it is not clear that even Lord Brougham himself believed what he 
said. Brougham intended the remark as a threat, made during a dispute, and 
designed to induce settlement. And he later characterized his statement as “any-
thing rather than a deliberate and well-considered opinion.” See William For-
syth, Hortensius: An Historical Essay on the Offi ce and Duties of an 
Advocate 389 n.1 (2d. ed. 1875); see also David J.A. Cairns, Advocacy and 
the Making of the Criminal Trial, 1800–1865, at 139 (1998).

Moreover, Brougham’s statement probably did not represent the mainstream 
view among either his English contemporaries or their nineteenth-century Amer-
ican counterparts. Certainly David Hoffman and George Sharswood, the two 
most prominent American legal ethicists of the nineteenth century, both accepted 
what today seem surprisingly strong limits on the lawyer’s partisan commitment 
to his clients’ interests. I take up these matters in more detail in chapter 9.

12. The need to moderate adversary advocacy in the face of imperfections in 
the legal system is emphasized by David Luban and by William Simon. See 
David Luban, Lawyers and Justice 67–103 (1988); William Simon, The 
Practice of Justice 53–76 (1998).

13. The need to moderate adversary advocacy in the face of nonconsequential-
ist moral ideas is emphasized by David Luban and especially by Arthur Applbaum. 
See Luban, supra note 12, at 50–103; Applbaum, Ethics for Adversaries, 
supra note 6 at 113–35, 175–203. As Applbaum remarks, a successful develop-
ment of the adversary system defense “will have to do more than simply invoke 
the balance of consequences,” id. at 177, but will instead have to be “reasonably 
acceptable” even to those whom the adversary system harms. Id. at 258.

14. See generally, Monroe Freedman, Lawyers’ Ethics in an Adversary 
System (1975).

15. Anthony Kronman, The Lost Lawyer: Failing Ideals of the Legal 
Profession 14 (1993).

16. Id. at 2. The idea of integrity that I develop in Part II of the book explains 
why an account of lawyerly virtue is necessary for rendering the lawyer’s life 
worthy of commitment in this way.

17. Support for the claims made in this footnote may be found in id. at 380 
(invoking the country lawyer as one of the pillars of statesmanship). The quoted 
text is taken from id. at 16.

18. Id. at 364.
19. Luke 11:46 (King James).
20. See Model Rules of Prof’l Conduct R. 2.4 (2003).
21. See id. R. 2.3.
22. See Mirjan Damaska, The Faces of Justice and State Authority 

(1986).
23. John H. Langbein, The German Advantage in Civil Procedure, 52 U. Chi. 

L. Rev. 823, 824 (1985).
24. Id.
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25. Id.
26. Id. at 841.
27. Cf. Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow 

of the Law: The Case of Divorce, 88 Yale L.J. 950 (1979).
28. The ethics rules governing tax advice do not require lawyers to imagine 

themselves as impartial judges of their clients’ returns but, instead, permit them 
to advise their clients to take positions on tax returns as long as the positions 
have “a realistic possibility of success if litigated.” ABA Comm. on Ethics and 
Prof’l Responsibility, Formal Op. 85–352 (1985). This replaces an even more 
permissive rule (which still applies in some areas of tax practice) allowing law-
yers to advise clients to take any positions that have a “reasonable basis.” ABA 
Comm. on Ethics and Prof’l Responsibility, Formal Op. 314 (1965). This stan-
dard expressly allows a lawyer to act as a partisan for her client and advise re-
porting a position “even where the lawyer believes the position probably will 
not prevail, there is no ‘substantial authority’ in support of the position, and 
there will be no disclosure of the position on the return.” ABA Comm. on Eth-
ics and Prof’l Responsibility, Formal Op. 85–352. A task force of the ABA Tax 
Section elaborated that “having a 5 percent or 10 percent likelihood of success, 
if litigated, should not meet the new standard. A position having a likelihood of 
success closely approaching one-third should meet the standard.” Paul Sax, 
James P. Holden, Theodore Tannenwald, Jr., David Watts & Bernard Wolfman, 
Report of the Special Task Force on Formal Opinion 85–352, reprinted in 39 
Tax Law 633, 638–39 (1986). Strikingly, the standard was adopted in the con-
text of an express recognition that the realities of the audit lottery (fewer than 1 
percent of all tax returns are audited) makes it likely that such contentious posi-
tions will never come to the Internal Revenue Service’s attention. See id.

29. See Model Rules of Prof’l Conduct R. 1.6 (2003). I take up these 
rules in greater detail in chapter 2. For now, note merely that although the rules 
concerning client confi dences were relaxed in 2003 to allow for disclosure in 
certain cases in which clients use a lawyer’s services in furtherance of a crime or 
fraud, see id. R. 1.6(b)(2)–(3), they remain strikingly strict.

30. See id. R. 3.3 & cmt. 14.
31. This point incidentally, has been thought directly illustrated by lawyers’ 

ethical lives. Thus Anthony Kronman’s proposal that lawyers are specialists in 
practical wisdom is a detailed elaboration of the features of ethical life that ca-
suistry inevitably ignores. See generally, Anthony Kronman, supra note 15, at 
53–164.

32. This case is emphasized, for example, in Monroe H. Freedman, Profes-
sional Responsibility of the Criminal Defense Lawyer: The Three Hardest Ques-
tions, 64 Mich. L. Rev. 1469, 1478 (1966).

33. The classic case is Spaulding v. Zimmerman, 116 N.W.2d 704 (Minn. 
1962), in which a lawyer defending a tort action learned that the victim had 
suffered a potentially fatal aortic aneurism and kept this secret in order to se-
cure an advantageous settlement.

34. This case fi gures in Marton Mintz, At Any Cost: Corporate Greed, 
Women, and the Dalkon Shield (1985).
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35. This case, which actually occurred, see Annesley v. Anglesea, 17 How. 
St. Trials 1139 (1743), is discussed in Luban, supra note 12, at 3–10 (1988).

36. See Northern Sec. Co. v. United States, 193 U.S. 197, 400 (1904) (Hol-
mes, J., dissenting) (“Great cases like hard cases make bad law.”).

37. James Agee & Walker Evans, Let Us Now Praise Famous Men, at 
xlvii (3d ed. 1988).

Chapter 1
The Wellsprings of Legal Ethics

1. William Simon is a prominent example. According to Simon, the view that 
“the lawyer must—or at least may—pursue any goal of the client through any 
arguably legal course of action and assert any nonfrivolous legal claim,” is “as-
sumed in the most important provisions of each of the two ethical codes pro-
mulgated by the American Bar Association—the Model Code of Professional 
Conduct [sic] of 1969 and its successor, the Model Rules of Professional Con-
duct of 1983.” William Simon, The Practice of Justice 7, 8 (1998).

2. An excellent example of this response appears in Ted Schneyer, Moral Phi-
losophy’s Standard Misconception of Legal Ethics, 1984 Wis. L. Rev. 1529.

3. See Canons of Professional Ethics Canon 15 (1908). The phrase comes 
from George Sharswood’s pioneering essay on legal ethics, which instructed 
lawyers to display “[e]ntire devotion of the interests of the client [and] warm 
zeal in the maintenance and defense of his rights . . . .” George Sharswood, 
An Essay on Professional Ethics, 78–80 (photo. reprint 1993) (5th ed., Phil-
adelphia, T. & J.W. Johnson 1896).

4. Model Code of Prof’l Responsibility Canon 7 (1969).
5. Id. DR 7–101(A)(1).
6. Model Rules of Prof’l Conduct R. 1.3 (2003) (“A lawyer shall act 

with reasonable diligence and promptness in representing a client.”).
7. Id. Preamble ¶ 14.
8. Id. R. 1.3 cmt. 1.
9. See Id. Preamble ¶¶ 2, 8, 9.
10. Restatement (Third) of the Law Governing Lawyers § 16(1) (2000).
11. 1 Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of Law-

yering: A Handbook on the Model Rules of Professional Conduct 
§ 1.2:103, at 24 (2d ed. 1990) [hereinafter HH]. Hazard elsewhere says that 
“the partisanship principle remains at the core of the profession’s soul.” Geof-
frey Hazard, The Future of Legal Ethics, 100 Yale L.J. 1239, 1245 (1991).

12. There is another facet to the lawyer’s duty of loyalty, which I do not em-
phasize. The duty protects clients against various forms of lawyer laziness. In-
deed, most lack of zeal cases involve lawyers who are excessively lazy rather 
than excessively scrupulous. A typical example is Haynes v. Al. St. Bar, 447 So. 
2d 675, 677 (Ala. 1984), in which DR 7–101 of the Model Code was violated 
when a lawyer agreed to take on a matter but did nothing. See also In re Haupt, 
444 A.2d 317, 325 n.3 (D.C. 1982) (collecting authorities). But the fact that the 
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loyalty rules promote quality control does not mean that they cannot be rules of 
professional morality as well.

13. See, e.g., Model Rules of Prof’l Conduct R. 1.7(b)(4).
14. See, e.g., id. R. 1.7(b)(1).
15. Id. R. 1.7(a)(1).
16. Id. R. 1.7(a)(2).
17. See, e.g., id. R. 1.8(b). The Rule adds that lawyers may use such informa-

tion to the disadvantage of their clients “as permitted or required” by other 
parts of the Model Rules.

This scheme of course implicates the lawyer’s duty to preserve client confi -
dences and also the exceptions to this duty. See id. R. 1.6, 3.3, 4.1. I take up 
client confi dences in chapter 2.

18. Id. R. 1.7(b)(3).
19. See id. R. 1.8(c).
20. See id. R. 1.8(d).
21. See id. R. 1.8(a).
22. See id. R. 1.8(f); see also id. R. 5.4(c).
23. Specifi cally, Rule 1.2 says: “Subject to paragraphs (c) and (d) [concerning, 

respectively, contractual limits on the scope of representation and limits im-
posed by the criminal law and the law of fraud], a lawyer shall abide by a 
client’s decisions concerning the objectives of representation . . . .” Id. R. 1.2(a). 
A general account of the workings of the Rule appears in Judith L. Maute, 
Allocation of Decisionmaking Authority under the Model Rules of Professional 
Conduct, 17 U.C. Davis. L. Rev. 1049 (1984).

24. Model Code of Prof’l Responsibility DR 7–101(A)(1) (1980). The 
Model Code, like the Model Rules, limits client control by allowing lawyers to 
refuse to aid unlawful conduct. See id. DR 7–101(B)(2).

25. Restatement (Third) of the Law Governing Lawyers § 21(2)–(3) 
(2000). The Restatement once again creates exceptions to this rule of client con-
trol that allow the lawyer and client to vary the rule by contract (section 21(1)) 
and that subject client control to limits set by otherwise applicable law, includ-
ing most notably criminal law and the law of fraud (section 23).

26. The several ethics regimes differ, for example, in how friendly they are to 
efforts to change the boundaries of client control by contract.

27. Olfe v. Gordon, 286 N.W.2d 573, 577 (Wis. 1980) (quotation marks and 
citation omitted). Note, moreover, that even the rule that lawyers must pursue 
clients’ instructions and not their interests may be explained in these terms. 
Thus a lawyer who disobeys her client’s instructions cannot defend against mal-
practice suits (which sound in tort and agency law) by arguing that the instruc-
tions did not serve her clients best interests. See Note, Attorney Malpractice, 63 
Colum. L Rev. 1292, 1302 (1963) (citing W.L. Douglas Shoe Co. v. Rollwage, 
63 S.W.2d 841 (Ark. 1933); Lally v. Kuster, 177 Cal. 783 (1918)).

28. Thus the Restatement of Agency identifi es agency as “the fi duciary rela-
tionship that arises when one person (a ‘principal’) manifests assent to another 
person (an ‘agent’) that the agent shall act on the principal’s behalf and subject 
to the principal’s control, and the agent manifests assent or otherwise consents 
so to act.” Restatement (Third) of Agency § 1.01 (2006).
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29. Specifi cally, Rule 1.2 says that “as required by Rule 1.4, [the lawyer] shall 
consult with the client as to the means by which [the client’s objectives] are to 
be pursued.” Model Rules of Prof’l Conduct R. 1.2(a) (2003). Rule 1.4 
addresses consultation and communication between lawyer and client. See id. 
R. 1.4.

30. Id. R. 1.2 cmt. 2. See also Restatement (Third) of Law Governing 
Lawyers § 23 & cmt. c (2000) for more on the client’s control of her lawyer’s 
actions with respect to harming third parties.

31. Model Rules of Prof’l Conduct R. 1.2 cmt. 2.
32. Id. R. 2.1. The offi cial Comment adds that “[p]urely technical legal ad-

vice . . . can sometimes be inadequate” so that “[i]t is proper for a lawyer 
to refer to relevant moral and ethical considerations in giving advice.” Id. 
R. 2.1 cmt. 2.

33. David A Binder, et al., Lawyers as Counselors: A Client-Centered 
Approach 279 (1991).

34. Williams v. Chrans, 742 F. Supp. 472, 478 (N.D. Ill. 1990). The words 
are the lawyers’ as reported in the court’s opinion. The lawyers further admitted 
that this “strategy was developed to accommodate [the lawyers] and not [the] 
client.” Id.

35. Id. at 480 n.5.
36. Id. The court rejected the habeas petition. There appears to be have been 

no subsequent ethics case.
37. See Restatement (Third) of Agency §§ 7.01, 7.03 (2006).
38. This privilege is, fundamentally, a creature of tort law. See Restatement 

(Second) of Torts § 586 (1977). The privilege is also recognized by the law of 
agency, see Restatement (Third) of Agency § 7.01 cmt. e (2006), and the 
law governing lawyers, see Restatement (Third) of Law Governing Law-
yers § 57(1) (2000); see also 1 HH, supra note 11, § 1.1:205, at 18.38 (Supp. 
1998). Cases applying the privilege are collected in 1 Ronald E. Mallen & 
Jeffrey M. Smith, Legal Malpractice § 6.25, at 353–54 (3d ed. 1989). The 
privilege is critically appraised in Paul Hayden, Reconsidering the Litigator’s 
Absolute Privilege to Defame, 54 Ohio St. L.J. 985 (1993).

39. See, e.g., Salaymeh v. Interqual, Inc., 508 N.E.2d 1155 (Ill. 1987). An ex-
ception exists for cases in which the lawyer’s advice refl ects “actual malice” 
against the victim of the breach that is “unrelated to [her] desire to protect [her] 
client.” Id. at 1160.

40. Reves v. Ernst & Young, 507 U.S. 170 (1993) (interpreting the “conduct 
or participate” language of the Federal RICO statute). Similarly, a lawyer who 
fi les an application on behalf of a client seeking to seize goods on the basis of 
trademark violations is not an “applicant” under the Lanham Act and so not 
liable if the seizure turns out to be unwarranted. See, e.g., Electronic Laboratory 
Supply Co. v. Cullen, 977 F.2d 798 (3d Cir. 1992).

41. See Restatement (Second) Torts § 772 (1979). See also 1 HH, supra 
note 11, § 1.1:205, at 18.37 (Supp. 1998). See also 1 Mallen & Smith, supra 
note 38,§ 6.23, at 348–52.

42. Restatement (Second) of Torts § 10, cmt. d (1965). (“The most fre-
quent instances of such absolute or indefeasible privileges are those given to the 
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judiciary and to other persons such as witnesses, jurymen, and counsel who aid 
in the administration of the law.”).

43. Support for the claims made in this footnote regarding the differing fee 
shifting regimes adopted in Great Britain and the United States may be found in 
the following sources. In Britain, see Civ. Proc. R. 44.3(2)(a) (Eng.); see also 
Michael Zander, Will the Revolution in the Funding of Civil Litigation in Eng-
land Eventually Lead to Contingency Fees?, 52 DePaul L. Rev. 259, 292 n.192 
(2002) (“The general rule is that the unsuccessful party will be ordered to pay 
the costs of the successful party.”). In the United States, see 42 U.S.C. § 1988 
(2006), which entitles certain successful civil rights plaintiffs to recover their 
fees and costs, and also Rules 11 and 37 of the Federal Rules of Civil Proce-
dure, which (among other things) require payment of costs (in the narrow sense 
of court costs) associated with suits that are unreasonable or without substan-
tial justifi cation.

44. Model Rules of Prof’l Conduct R. 3.1 (2003). Rule 1.2(d) similarly 
forbids lawyers from counseling clients to do something illegal but allows them 
to counsel clients to make good faith efforts to determine the “validity, scope, 
meaning or application of the law.” See id. R. 1.2(d) (2003).

45. See Fed. R. Civ. P. 11; see also id. 26(g) (extending Rule 11 to the discov-
ery process); 28 U.S.C. § 1927 (2006) (making lawyers personally liable for 
costs and attorney’s fees that result when they “multipl[y] the proceedings in 
any case unreasonably and vexatiously” in federal court).

46. The traditional common law tort of malicious prosecution applies only to 
legal proceedings that, in addition to being wrongful, have a “quasi-criminal” 
character, substantially interfere with a person’s liberty or damage her reputa-
tion, or interfere with property interests (such as in attachment or involuntary 
bankruptcy proceedings). See William L. Prosser, Handbook of the Law of 
Torts 851–52 (4th ed. 1971). Although a growing majority of jurisdictions, 
and also the Restatement Second of Torts, recognize malicious prosecution with-
out the requirement of special injury, Restatement (Second) of Torts § 674 
(1977), a substantial minority of jurisdictions continue to follow the “English 
rule,” which denies actions for malicious-prosecution-based, groundless civil 
suits in the absence of special harms of the type just described. See, e.g., Bickel 
v. Mackie, 447 F. Supp. 1376, 1380 (N.D. Iowa 1978); Garcia v. Wall & Ochs, 
Inc., 389 A.2d 607, 608, 610 (Pa. 1978); Prosser, supra, at 850–53. Most U.S. 
jurisdictions also recognize the tort of abuse of process. See Restatement (Sec-
ond) of Torts, supra § 682; Prosser, supra § 121, at 856–58.

Note that no jurisdiction recognizes the tort of malicious defense. See Jona-
than K. Van Patten and Robert E. Willar, The Limits of Advocacy: A Proposal 
for the Tort of Malicious Defense, 35 Hastings L.J. 891 (1984).

47. 2 James Boswell, The Life of Samuel Johnson LL.D. 47 (George Birk-
beck Hill ed., 1887). For examples of modern commentaries that repeat this re-
mark, see 1 HH, supra note 11, Introduction § 403, at Intro-26 to Intro-27 
(Supp. 1998); Simon H. Rifkind, The Lawyer’s Role and Responsibility in Mod-
ern Society, 30 The Record 534 (1975).

48. This position, or something very like it, appears in Ted Schneyer, The 
Promise and Problematics of Legal Ethics from the Lawyer’s Point of View, 16 
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Yale J.L. & Hum. 45, 61–62 (2004) and Alec Walen, Criticizing the Obligatory 
Acts of Lawyers: A Response to Markovits’s Legal Ethics from the Lawyer’s 
Point of View, 16 Yale J.L. & Hum. 1, 13 (2004).

49. I borrow the term “role distance” from Meir Dan-Cohen. Meir Dan-
Cohen, Mediating Institutions: Beyond the Public/Private Distinction, 61 
U. Chi. L. Rev. 1213, 1222 (1994). See also id. at 1220; Meir Dan-Cohen, Re-
sponsibility and the Boundaries of the Self, 105 Harv. L. Rev. 959, 967 (1992); 
Meir Dan-Cohen, Law, Community, and Communication, 1989 Duke L.J. 1654, 
1654 (1990). Dan-Cohen borrows it from Erving Goffman, Encounters 85–
152 (1961) and Erving Goffman, The Underlife of a Public Institution: A 
Study of Ways of Making Out in a Mental Hospital, in Asylums: Essays on 
the Social Situation of Mental Patients and Other Inmates 171, 318–20 
(1961). Dan-Cohen believes that lawyers have suffi cient role distance to avoid 
the charge that they lie. Dan-Cohen, Law, Community, and Communication, 
supra. For the reasons given in the main text, I disagree.

50. 1 HH, supra note 11 § 3.4:600, at 646.2 (Supp. 1996). Hazard and 
Hodes add, moreover, that “[i]n practice, this proper “infl uencing” of the jurors 
is not far removed from “testifying” about the believability of evidence.” Id. 
Indeed, Hazard and Hodes believe that a lawyer may go so far as, for example, 
to weep as she describes her client’s injuries during summation in a tort suit. See 
1 HH, supra note 11 § 3.5:203, at 658 (Supp. 1998). At the same time, there 
are of course limits on how far a lawyer may go in promoting her client’s cause. 
Below, I take up one important such limit—that the lawyer may not personally 
vouch for the cause. See infra notes 56–57 and accompanying text.

51. Robert Post, On the Popular Image of the Lawyer: Refl ections in a Dark 
Glass, 75 Cal. L. Rev. 379, 388 (1987).

52. Id.
53. Miller v. State, 623 N.E.2d 403, 408 (Ind. 1993); accord. People v. Haw-

thorne, 841 P.2d 118 (Cal. 1992). In each case, prosecutors sought to tell juries 
about this difference by reciting Justice White’s observation that “[i]f [defense 
counsel] can confuse a witness, even a truthful one, or make him appear at a 
disadvantage, unsure, or indecisive, that will be his normal course.” United 
States v. Wade 388 U.S. 218, 256–58 (White, J., dissenting in part and concur-
ring in part).

54. Bardonner v. State, 587 N.E.2d 1353, 1361 (Ind. Ct. App. 1992).
55. Such warnings are nevertheless often proposed, for example by Alec Walen 

when he suggests that lawyers might preface their professional statements with a 
warning that listeners should “not . . . conclude that [they] personally accept the 
argument[s] [they are] about to express.” Walen, supra note 48, at 14.

56. Model Rules of Prof’l Conduct Rule 3.4(e) (2003). Although sophis-
ticated listeners of course know that lawyers may not vouch for the claims that 
they make, unsophisticated listeners, probably including most jurors, are less 
secure in this knowledge. Adversary lawyers naturally seek to take advantage of 
this lack of sophistication by conveying a sense (often false) of their own con-
victions in favor of their clients through means that fall just within the limits 
imposed by rule against vouching. This stratagem, moreover, is probably an in-
evitable feature of every adversary legal practice.
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57. I develop these ideas at greater length in Daniel Markovits, Contract and 
Collaboration, 113 Yale L.J. 1422–28 (2004).

58. Hazard and Hodes appear at one point to suggest that lawyers lie and 
cheat only when they continue pressing a client’s cause even in the face of a 
“moral certainty that a client is lying or engaged in an ongoing fraud or crime.” 
1 HH, supra note 11, Introduction § 403, at Intro-28 (1998 Supp.). Hazard and 
Hodes observe that only extreme versions of adversary advocacy—which oblige 
lawyers to serve their clients at virtually any cost—require or indeed even per-
mit such conduct. And they conclude on this basis that the law governing law-
yers as it stands does not require lawyers to lie.

59. See Berger v. United States, 295 U.S. 78, 88 (1935).
60. See In re Gahan, 279 N.W.2d 826 (Minn. 1979).
61. I would like to thank Michael Graetz and Jerry Mashaw for encouraging 

me to emphasize that point.
62. Model Rules of Prof’l Conduct R. 1.2 cmt. 1 (2003).
63. Id. R. 1.3 cmt. 1. An earlier version of the comments to Model Rule 1.2 

made the same point, observing that although clients are entitled to fi x the ends 
of a representation, “at the same time, a lawyer is not required to pursue objec-
tives or employ means simply because a client may wish that the lawyer do so.” 
Model Rules of Prof’l Conduct R. 1.2 cmt. 1 (1983).

64. This case is emphasized, for example, in Monroe H. Freedman, Profes-
sional Responsibility of the Criminal Defense Lawyer: The Three Hardest Ques-
tions, 64 Mich. L. Rev. 1469, 1478 (1966).

65. The classic case is Spaulding v. Zimmerman, 116 N.W.2d 704 (Minn. 
1962), in which a lawyer defending a tort action learned that the victim had 
suffered a potentially fatal aortic aneurism and kept this secret in order to se-
cure an advantageous settlement.

66. This case fi gures in Marton Mintz, At Any Cost: Corporate Greed, 
Women, and the Dalkon Shield (1985).

67. This case, which actually occurred, see Annesley v. Anglesea, 17 How. 
St. Trials 1139 (1743), is discussed in David Luban, Lawyers and Justice 
3–10 (1988).

68. This statement of the extreme adversary position comes from Simon, 
supra note 1, at 8, who associates it with the ABA’s Model Rules. See supra note 
1. Simon’s critics have pointed out that this mischaracterizes the positive law. 
See, e.g., Schneyer, supra note 2.

69. Bruce Green, The Role of Personal Values in Professional Decisionmak-
ing, 11 Geo. J. Legal Ethics 19, 22–23 (1997).

Chapter 2
The Lawyerly Vices

1. Note that the Model Rules expressly establish these prohibitions as limits 
on the principle of client control. Thus Rule 1.16(a)(1) expressly requires a law-
yer to withdraw from any ongoing representation when the representation “will 
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result in violation of the rules of professional conduct or other law.” Model 
Rules of Prof’l Conduct R. 1.16(a)(1) (2003).

2. See id. R. 3.3(a)(1)–(3).
3. See id. The application of this rule is illustrated by United States v. Shaffer 

Equipment, 11 F.3d 450 (4th Cir. 1993). In that case, government lawyers were 
found to have violated Rule 3.3 when they failed to advise a court that a wit-
ness whose credibility they had judged material to the dispute (as a matter of 
law) had falsely claimed to hold academic degrees related to the technical con-
tent of his testimony and also failed to inform the court of ongoing civil and 
criminal investigations into the witness’ false claims. The lawyers were also 
found to have violated rule 26(e)(2) of the Federal Rules of Civil Procedure by 
obstructing opposing counsel’s efforts to discover the falsehood. I would like to 
thank Brad Wendel for pointing Shaffer Equipment out to me.

4. See Model Rules of Prof’l Conduct R. 3.3(b). This requirement is an 
innovation in the Model Rules, and it has narrowed the scope of lawyers’ pro-
fessional obligations to lie. This may be seen, for example, in the contrast be-
tween the American Bar Association’s Commission on Ethics and Professional 
Responsibility, Formal Opinions 287 (1953) and 87–353 (1987). The earlier 
opinion, which preceded the Model Rules, held that a defense lawyer need not 
correct a sentencing court’s misapprehension that his client had no prior crimi-
nal record. The later opinion, applying Rule 3.3, concludes that the lawyer must 
correct the court’s mistake insofar as her client has falsely denied having a prior 
record. See 1 Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of 
Lawyering: A Handbook on The Model Rules of Professional Conduct 
§ 3.3:203, at 584–85 (2d ed. 1990, Supp. 1997) [hereinafter HH]; id. § 3.3:204, 
at 585–88 (Supp. 1998); id. § 3.3:205, at 590–91.

5. 475 U.S. 157, 171 (1986).
6. See Model Rules of Prof’l Conduct R. 3.3(c). This can make it impor-

tant to decide whether or not the addressee of a lie is a tribunal within the mean-
ing of the rule. The issue played a prominent role in the Kaye Scholer affair, in 
which the law fi rm Kaye, Scholer, Fierman, Hays, and Handler, which represented 
Lincoln Savings and Loan before the Offi ce of Thrift Supervision (OTS) failed to 
correct false submissions Lincoln Savings had made to the OTS—technically to 
the Federal Home Loan Bank Board (predecessor to OTS)—or to disclose mate-
rial facts relevant to these submissions. See William H. Simon, The Kaye Scholer 
Affair: The Lawyer’s Duty of Candor and the Bar’s Temptations of Evasion and 
Apology, 23 Law & Soc. Inquiry 243, 248–51 (1998). Kaye Scholer was 
accused of misconduct and although it initially fought the accusation ultimately 
accepted a settlement that subjected it to a $41 million fi ne and to an ongoing 
injunction concerning future representations. See id. at 244.

Nevertheless the ABA, in a formal ethics opinion, defended Kaye Scholer’s con-
duct, concluding that although a lawyer who represents a client in a bank exami-
nation “may not under any circumstances lie to or mislead agency offi cials . . . 
she is under no duty to disclose weaknesses in her client’s case or otherwise re-
veal confi dential information protected under Rule 1.6” and indeed may not 
correct her client’s false submissions insofar as doing so would require revealing 
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confi dences. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93–
375 (1993) (concluding that “the duty to disclose takes precedence over the 
duty to keep client confi dences only in the context of an ‘adjudicative proceed-
ing’ before a ‘tribunal’ under Rule 3.3 or a ‘nonadjudicative proceeding’ under 
Rule 3.9.”). The ABA Opinion turned on the view that a bank examiner is not a 
tribunal within the meaning of Rule 3.3 but only a third party, and accordingly 
that the lawyer’s duties of candor in such a case do not arise under Rule 3.3, 
which expressly trumps the duty of confi dentially, but only under Rule 4.1, 
which is expressly subordinate to confi dentiality.

There is good reason to doubt the Opinion’s reasoning on this point and also 
to suspect that courts would follow the Kaye Scholer precedent over the Opin-
ion and treat bank examiners as tribunals for purposes of Rule 3.3. See 1 HH, 
supra note 4, § 3.3:204, at 589 (Supp. 1998). Moreover, recent changes in the 
Model Rules narrow the duty of confi dentially to allow a lawyer to disclose 
confi dences to prevent or correct substantial fi nancial fraud in which she has 
participated, and these changes would give a lawyer in Kaye Scholer’s position 
an affi rmative duty to disclose even to a third-party bank examiner under Rule 
4.1. And, fi nally, the interaction between the law governing lawyers and the 
underlying law of fraud may have made Kaye Scholer a participant in Lincoln 
Savings’ fraud and therefore given it a duty at least to withdraw (perhaps nois-
ily) even under the Model Rules as they stood at the time (particularly under 
Rule 1.2). These last two points are elaborated below; see also Ted Schneyer, 
From Self-Regulation to Bar Corporatism: What the S&L Crisis Means for the 
Regulation of Lawyers, 35 S. Tex. L. Rev. 639 (1994).

7. See Model Rules of Prof’l Conduct R. 3.3(a)(3).
8. See id. R. 3.4(a). Even a criminal defense lawyer may not hold evidence for 

a client in a way that obstructs police access to it but must instead either turn 
the evidence over to the police or return it to its original location. But even so, a 
lawyer who gives the evidence over to the police is prevented, by the attorney-
client privilege, from revealing that she has received the evidence from her cli-
ent. Consequently if the police cannot connect the evidence to the client in some 
other way, then it will be inadmissible because it is without foundation. See 1 
HH, supra note 4, § 3.4:204, at 631 (Supp. 1998).

9. See Model Rules of Prof’l Conduct R. 3.4(b).
10. See id. R. 1.2(b). This rule is generally taken to forbid lawyers from telling 

their clients which lies will be legally effective, as (in a case made prominent by 
the book and fi lm Anatomy of a Murder) by telling a criminal defendant how to 
construct a false insanity defense. Even adversary advocacy’s most insistent pro-
ponents have come to accept this principle, including in the context of criminal 
defense. (A prominent example is Monroe Freedman’s change of mind about this 
question. Compare Monroe H. Freedman, Professional Responsibility of the 
Criminal Defense Lawyer: The Three Hardest Questions, 64 Mich. L. Rev. 1469, 
1478–82 (1966) with Monroe H. Freedman, Lawyers’ Ethics in an Adver-
sary System 59–76 (1975).) As Hazard and Hodes say, “[t]he client, having told 
the truth to the lawyer about his situation, is entitled to have his confi dences re-
spected, but he is not entitled to the lawyer’s participation in the fabrication of a 
new story with better facts.” 1 HH, supra note 4, § 1.2:505, at 53 (Supp. 1994).
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11. See Model Rules of Prof’l Conduct R. 3.1; see also Fed. R. Civ. P. 
11. More specifi cally, Rule 11(b)(2) requires that the “claims, defenses and other 
legal contentions therein are warranted by existing law or nonfrivolous argu-
ment for the extension, modifi cation, or reversal of existing law . . . .” Rule 
11(b)(3) requires that the “allegations and other factual contentions have evi-
dentiary support or . . . are likely to have evidentiary support after a reasonable 
opportunity for further investigation or discovery . . . .” Id. 11(b)(3).

12. See Model Rules of Prof’l Conduct R. 3.3(a)(1)–(2). The require-
ment that lawyers reveal controlling directly adverse precedents is often treated 
as requiring broad disclosures, for example by an ABA Formal Opinion that 
concludes disclosure is required whenever a judge would feel misled by a failure 
to disclose. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 
280 (1949). But the technical limits of the duty should not be ignored. Thus 
lawyers are under no duty to disclose adverse rulings from other jurisdictions 
(although they may not, because of Model Rule 3.3(a)(1), falsely deny that such 
rulings exist). Indeed, a lawyer who discloses an adverse but not controlling 
precedent almost certainly violates the duty of loyalty (at least insofar as the 
disclosure is motivated by desire that the tribunal should learn of the precedent 
rather than being a tactical effort to preempt the other side).

13. See Model Rules of Prof’l Conduct R. 3.1; Fed. R. Civ. P. 11; see 
also supra note 11.

14. See Model Rules of Prof’l Conduct R. 1.16(b)(4).
15. See id. R. 6.2(c).
16. For the rule against assisting client fraud, see, e.g., id. R. 1.2 (2003). 

Some version of this basic principle—that adversary advocacy is not a license to 
general lawlessness—appears in all ethics codes. See, e.g., Model Code of 
Prof’l Responsibility DR 7-101(B)(2) (1980) (“A lawyer may refuse to aid or 
participate in conduct that he believes to be unlawful, even though there is some 
support for an argument that the conduct is legal.”)

For the rule against knowingly making false statements of material fact or 
law, see Model Rules of Prof’l Conduct R. 4.1(a). Straightforward exam-
ples of forbidden affi rmative representations include falsely telling a debtor that 
he will lose his driver’s license if he defaults on a loan owed to a client, see In re 
Eliasen, 913 P.2d 1163 (Idaho 1996), falsely telling a hospital that treated an 
injured client that the client’s recovery in a tort action based on the injury is in-
suffi cient to pay his medical bills, see Fla. Bar v. McLawhoun, 505 So. 2d 1338 
(Fla. 1987), falsely telling an interlocutor that a telephone conversation is not 
being taped, see Miss. Bar v. Attorney, 621 So. 2d 229 (Miss. 1993), and falsely 
identifying an employee of the defendant who is engaging in misconduct, see 
Ausherman v. Bank of Am., 212 F. Supp. 2d 435 (D. Md. 2002).

More subtly, even silence may in some cases amount to an affi rmative misrep-
resentation of the kind forbidden by Rule 4.1(a). Thus a lawyer must inform both 
the court and opposing counsel that her client has died before she may accept a 
proposed settlement on behalf of the client’s estate. ABA Comm. on Ethics and 
Prof’l Responsibility, Formal Op. 95-397 (1995). Failure to disclose the death to 
the court is “tantamount to making a ‘false statement of material fact . . . to a 
tribunal’ within the meaning of Rule 3.3,” and failure to disclose the death of a 
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client to the other side “is tantamount to making a false statement of material 
fact within the meaning of Rule 4.1(a).” Id.; see also Neb. State Bar v. Addison, 
412 N.W.2d 855 (1987) (employing similar reasoning, but under the Model 
Code, to suspend a lawyer for negotiating a favorable settlement of his client’s 
hospital bill in which he allowed the hospital to remain unaware of existence of 
an insurance policy that might have covered the bill).

17. See Model Rules of Prof’l Conduct R. 4.1(b).
18. See id. R. 1.6(b)(1)–(3), 4.1(b).
19. See id. R. 1.6(b)(1); see also Restatement (Third) of Law Governing 

Lawyers § 66(1) (2000), which mimics the Model Rule’s language about rea-
sonably certain death or serious bodily harm.

This provision expands lawyers’ permissions to break confi dences—the Model 
Rules as originally enacted, for example, allowed disclosure only in connection 
with criminal acts that posed an imminent threat of death or serious harm. See 
Model Rules of Prof’l Conduct R. 1.6(b); see 1 HH, supra note 4, § 1.6:304, 
at 173–74 (Supp. 1993). The inadequacies of the narrower permission are fa-
mously illustrated by the facts of Spaulding v. Zimmerman, 116 N.W.2d 704 
(Minn. 1962), in which lawyers representing a defendant in an accident did not 
disclose that the plaintiff had suffered a life-threatening aortic aneurism. Both the 
law governing lawyers in effect in 1957, when the events occurred, and the 1983 
Model Rules would have forbidden disclosure of these facts. For an excellent 
discussion of the general issues, including the tangential question whether the 
concealment justifi ed rescission of a settlement entered while the plaintiff was a 
minor (the court ruled that it did), see Roger Cramton & Lori Knowles, Profes-
sional Secrecy and Its Exceptions: Spaulding v. Zimmerman Revisited, 83 Minn. 
L. Rev. 63 (1998). The current version of the Model Rules, by contrast, permits 
(but does not require) disclosure.

For a case in which even the older version of Rule 1.6 permits disclosure, and 
in which disclosure was made, see Purcell v. District Attorney, 676 N.E.2d 436 
(Mass. 1997), in which a lawyer disclosed his client’s stated intention to set fi re 
to an apartment building.

20. See Fed. R. Civ. P. 26(a) (describing the various “required disclosures” 
necessary even “without awaiting a discovery request”).

21. An example concerning fraud is Cresswell v. Sullivan & Cromwell, 668 F. 
Supp. 166 (1987) (holding that plaintiffs were free to sue Sullivan & Cromwell 
for participating in the fraud of its clients in not producing required documents 
pursuant to a legitimate discovery request). Model Rule 1.6(b)(6) would allow 
the lawyer to correct the misstatement in such a case. See 1 HH, supra note 4, 
§ 1.1:204, at 18.27 (Supp. 1998).

22. Disclosure of threats to children fi gures in Cleveland Bar Association 
Prof’l Ethics Comm., Formal Op. 92-2, reproduced in 8 Law. Man. Prof. Con-
duct 299 (1992). An Ohio lawyer was permitted to disclose that her client’s 
husband had committed child abuse but that she intended to take her child back 
to live with him anyway. Ohio law requires reporting child abuse and makes it a 
crime to subject children to certain risks, and Model Rule 1.6(b)(6) allowed the 
lawyer to report the husband’s abuse in order to comply with this law.

23. See Model Rules of Prof’l Conduct R. 3.4(d).
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24. See id. R. 1.6(b)(6).
25. Id. R. 8.4(c).
26. See, e.g., In re Siegel, 627 A.2d 156 (N.J. 1993) (applying Rule 8.4(c) 

against a lawyer who defrauded his own fi rm by claiming personal expenses as 
client costs); In re Conduct of Busby, 855 P.2d 156 (Or. 1993) (applying Model 
Code of Professional Responsibility DR 1-102(A)(4), the counterpart to Model 
Rule 8.4(c), against a lawyer who engaged in other dishonesty against his own 
fi rm).

27. See Restatement (Third) of the Law Governing Lawyers § 5 cmt. 
c (2000).

28. It is important (as part of the general project of avoiding the fetish of ex-
treme adversariness) to note that although lawyers have broad professional du-
ties to promote false beliefs they do not have a duty to employ every available 
means of doing so.

Certain litigator’s tricks—for example, substituting an imposter for the defen-
dant at the defense table in order to induce a misidentifi cation by a witness—may 
properly be forbidden even in adversary systems. See, e.g., United States v. 
Thoreen, 653 F.2d 1332, 1338–41 (9th Cir. 1981) (arguing that although “vigor-
ous advocacy by defense counsel may properly entail impeaching or confusing a 
witness, even if counsel thinks the witness is truthful, and refraining from present-
ing evidence even if he knows the truth,” this technique crosses the line between 
zealous advocacy to obstruction of justice); see also Kiner v. State, 643 N.E.2d 
950, 954 (Ind. Ct. App. 1994) (acknowledging defense counsel’s obligation to 
present arguments that she disbelieves on behalf of her client, but nevertheless ap-
proving a trial court’s jury instruction “to disregard . . . testimony regarding the 
misidentifi cation of a photograph of [someone else] as a photograph of the defen-
dant, as it was procured as a result of defense counsel’s misrepresentation”).

Moreover, and perhaps more importantly, lawyers need not argue their cli-
ents’ cases by prejudicial means. This point is illustrated by a case in which 
lawyers representing police offi cers accused of forcibly sodomizing a prisoner 
with a toilet plunger suggested that the victim’s injuries came from consensual 
gay sex. It has been suggested that even if the lawyers privately doubted this 
argument, they may have been constitutionally required to make it (at least in-
sofar as they thought it would be effective). See Joseph Fried, An Insinuation 
Revisited during the Louima Trial, N.Y. Times, May 31, 1999, at B4; Laura 
Mansnerus, When the Job Requires a Walk on the Ethical Lines, N.Y. Times, 
May 30, 1999, § 4, at 10. But this suggestion ignores the question whether the 
argument’s success depends upon appealing to antigay prejudice in the jury. 
Even if defense counsel is required to try to make the weaker argument seem 
stronger, she need not be required to do so by appealing to bigotry.

29. See Model Rules of Prof’l Conduct R. 3.3(a)(3).
30. Id. R. 3.3 cmt. 8.
31. A characteristic case is In re Ryder, 263 F. Supp. 360 (E.D. Va. 1967), in 

which a lawyer who was given a key to a safe deposit box containing a gun and 
cash by his client was held to know that the client committed the robbery he 
was accused of.

32. Model Rules of Prof’l Conduct R. 3.3 cmt. 8.
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33. United States v. Schaffer Equip. Co., 11 F.3d 450, 459 (4th Cir. 1993) (a 
civil case brought by the EPA under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq. 
(2000)).

34. See Model Rules of Prof’l Conduct R. 3.3(a)(3).
35. See Id. R. 3.3 cmt. 9.
36. See Id. cmt. 14. The Comment goes on to say that “the confl icting position 

is expected to be presented by the opposing party.” Id. This principle appears 
even more prominently and forcefully in less moderate treatments of adversary 
ethics, for example in the American Lawyer’s Code of Conduct (drafted under 
the auspices of the aggressively adversary Roscoe Pound—American Trial Law-
yer’s Foundation). This code, which adopts the general view that lawyers should 
use all legal means to pursue their clients’ objectives, contemplates that lawyers 
must in some cases knowingly make false claims to courts. See American Law-
yer’s Code of Conduct § 3.1 & illustrative cases 3(e)–(f) (1982) (if a judge 
asks a lawyer whether her client is guilty and the lawyer believes that any answer 
other than “no” will signal guilt, then the lawyer must deny that her client is 
guilty even if she knows otherwise).

37. 1 HH, supra note 4, § 3.3:209, at 596.1 (Supp. 1998).
38. 1 HH, supra note 4, Introduction § 403, at Intro-27 (Supp. 1998).
39. Support for the claims made in this footnote may be found in Model 

Rules of Prof’l Conduct R. 3.3(a)(3) (including the quoted text regarding 
the lawyer’s lack of discretion to refuse to offer the testimony of a criminal de-
fendant). See also Model Rules of Prof’l Conduct R. 3.3 cmt. 9 (“Unless 
the lawyers knows the testimony will be false, the lawyer must honor the client’s 
decision to testify.”). For instances where courts have suggested that a lawyer 
may refuse to offer the defendant’s testimony only when there is absolute, in-
controvertible proof of the testimony’s falsehood, see United States v. Long, 857 
F.2d 436 (8th Cir. 1988); State v. McDowell, 669 N.W.2d 204 (Wis. Ct. App. 
2003) (holding that a lawyer provided ineffective assistance of counsel when he 
refused to put a client on the stand after the client said “I’ll say what I need to 
help myself out and if I have something untruthful to say I’ll say that.”). The 
example and quotation in the fi nal paragraph of the footnote are taken from 
People v. Lang, 11 Cal. 3d 134, 139 (1974).

40. Jerome Frank, Courts on Trial 82 (1949). Frank was not necessarily a 
fan of all these techniques.

41. Model Rules of Prof’l Conduct R. 4.4(a).
42. Here I am infl uenced by Hazard and Hodes, who observe that “[i]n litiga-

tion, it is often the duty of an advocate to ‘burden’ or ‘embarrass’ an adverse 
witness during cross-examination, if doing so will make the witness less likely to 
be believed. Such tactics do not violate Rule 4.4, however, for there is obviously 
a ‘substantial’ and legitimate purpose to them. Legally, the situation is probably 
no different where the examining lawyer knows that the witness is telling the 
truth. Even though cross-examining a truthful witness tends to move the trier of 
fact away from the truth rather than toward it, the advocate may still point to a 
‘substantial purpose’ other than harassing the witness, namely winning the case 
at hand.” 1 HH, supra note 4, § 4.4:102, at 756 (Supp. 1997).
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43. See 1 HH, supra note 4, § 40.3, at 40–4.1 (3d ed. Supp. 2004–2).
44. Support for the claims made in this footnote may be found in United 

States. v. Wade, 388 U.S. 218, 256–58 (White, J., dissenting in part and concur-
ring in part) (including Justice White’s quoted observation); United States v. 
Thoreen, 653 F.2d 1332, 1338–39 (9th Cir. 1981) (including the quoted lan-
guage regarding the propriety of deceptive methods of cross-examination); ac-
cord Kiner v. State, 643 N.E.2d 950, 954 (Ind. Ct. App. 1994). Further support 
is found in Nix v. Whiteside, 475 U.S. 157, 171 (1986) (indicating that defense 
counsel is not required to assist a defendant who wishes to commit perjury); Sal-
lie v. North Carolina, 587 F.2d 636, 640 (4th Cir. 1978) (suggesting that courts 
are generally reluctant to second-guess lawyers’ strategic situation sense). The 
fi rst quotation from the Supreme Court, regarding Sixth Amendment rights of 
defendants whose counsel “entirely fail to subject the prosecutions case to mean-
ingful adversarial testing” is taken from United States v. Cronic, 466 U.S. 648, 
659 (1984) (citing Davis v. Alaska, 415 U.S. 308 (1974)), as is the subsequent 
quotation regarding the Sixth Amendment’s requirement that counsel “must 
hold the prosecution to its heavy burden of proof.” Id. at 656 n.19 (citation 
omitted). The assertion that ineffective assistance of counsel claims generally re-
quire showings of both defi cient performance and prejudicial effect is supported 
by Strickland v. Washington, 466 U.S. 668 (1984).

The quotation from the ABA Standards for Criminal Justice is found at ABA 
Standards for Criminal Justice Standard 4–7.6(b) (3d ed. 1993). The quo-
tations from the Commentary are found at ABA Standards for Criminal 
Justice Standard 4–7.6 cmt., at 4.92.

For examples of critics who do not entirely reject the impeachment of truth-
ful witnesses despite seeking narrower constraints on defense counsel’s cross-
examinations, see Harry I. Subin, The Criminal Lawyer’s “Different Mission”: 
Refl ection on the “Right” to Present a False Case, 1 Geo. J. Legal Ethics 125 
(1987); Harry I. Subin, Is This Lie Necessary: Further Refl ections on the Right 
to Present a False Defense, 1 Geo. J. Legal Ethics 689 (1988); John B. Mitch-
ell, Reasonable Doubts Are Where You Find Them: A Response to Professor 
Subin’s Position on the Criminal Layer’s “Different Mission,” 1 Geo J. Legal 
Ethics 339 (1987); Murray L. Schwartz, On Making the True look False and 
the False Look True, 41 S.W. L.J. 1135 (1988); Robert Lawry, Cross-Examin-
ing the Truthful Witness: The Ideal Within the Central Moral Tradition of 
Lawyering, 100 Dick. L. Rev. 563 (1996); John M. Burkoff, Criminal De-
fense Ethics at 5–90 (2001).

45. See Model Rules of Prof’l Conduct R. 3.4(a).
46. See 1 HH, supra note 4, § 3.4:202, at 628–29 (2d ed. Supp. 1998).
47. See Model Rules of Prof’l Conduct R. 2.1.
48. See the discussion below of the limits of client-counseling.
49. See Model Rules of Prof’l Conduct R. 3.4(f); see also 1 HH, supra 

note4, § 3.4:704, at 649 (2d ed. 1990). The Model Rules give lawyers greater 
leeway, in this connection, than did previous regimes, and in particular do not 
contain an equivalent to DR 7-109(B) of the Model Code of Professional Re-
sponsibility, which forbade lawyers from making someone “unavailable as a 
witness.” But although the precise limits of lawyers’ involvement in this area 
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may vary across ethics regimes, this variation is constrained by the core commit-
ments of adversary advocacy, which insist that a lawyer must be permitted to 
help a client exercise whatever rights to control information the law gives him.

50. See Fed. R. Civ. P. 26(a) (stating that parties must provide the other side 
with the name and, if known, contact information for each individual “likely to 
have discoverable information that the disclosing party may use to support its 
claims or defenses . . . identifying the subjects of the information”); Model 
Rules of Prof’l Conduct R. 3.4(d) (prohibiting a lawyer from “fail[ing] to 
make reasonably diligent effort to comply with a legally proper discovery re-
quest by an opposing party”).

51. See Model Rules of Prof’l Conduct R. 3.3 cmt. 14.
52. See id. R. 4.1 cmt. 1. As no less than Samuel Williston observed, a lawyer 

who discovers a damaging fact in the course of litigation has (at least as a gen-
eral matter) a professional duty to remain silent even when he knows that the 
judge’s decision would be critically infl uenced by the fact. Samuel Williston, 
Life and Law 271 (1940).

53. For example, a lawyer’s duties to cooperate with discovery would not re-
quire disclosure of the identity or existence of the doctor who discovered the 
aneurism in Spaulding v. Zimmerman, discussed supra note 19, much less of the 
aneurism itself, because the defendants did not intend to use him as part of their 
defense. See Roger Cramton & Lori Knowles, Professional Secrecy and Its Ex-
ceptions: Spaulding v. Zimmerman Revisited, 83 Minn. L. Rev. 63, 84 (1998).

Similarly, a lawyer who introduced evidence tending to show that her client 
was home one night need not, absent an adequate discovery request, inform 
other side of eyewitnesses who say he was out. A lawyer would have to reveal 
these eyewitnesses only if they were so credible, and their evidence so powerful, 
that the lawyer came to know that the evidence she had previously introduced 
was false. See Murray L. Schwartz, On Making the True look False and the 
False Look True, 41 Sw. L.J. 1135 (1988). See generally Wayne D. Brazil, The 
Adversary Character of Civil Discovery: A Critique and Proposal for Change, 
31 Vand. L. Rev. 1295 (1978).

54. See supra notes 17–24 and accompanying text.
55. See also 1 HH, supra note 4, § 3.4:501, at 646 (Supp. 1996).
56. See Michigan State Bar Comm. on Prof’l and Judicial Ethics, Op. CI-1164, 

reproduced in 3 Lawyers’ Manual of Prof’l Conduct 44 (1989), available at 
http://www.michbar.org/opinions/ethics/numbered_opinions/ci-1164.html.

57. See Model Rules of Prof’l Conduct R. 3.3(a)(3).
58. See 1 HH, supra note 4, § 3.3:203, at 584–85 (Supp. 1997); Id. § 3.3:204, 

at 585–88 (Supp. 1998); Id. § 3.3:205, at 590–91 (Supp. 1998). Model Rule 
3.3 requires the lawyer to correct the court only if the court’s mistake is caused 
by evidence that the lawyer has herself presented or by her client’s fraud toward 
the tribunal.

59. See Michigan State Bar Comm. on Prof’l and Judicial Ethics, Opinion RI-13, 
reproduced in 5 ABA/BNA Lawyers’ Manual of Prof’l Conduct 155 (1989), 
available at http://michbar.org/opinions/ethics/numbered_opinions/ri-013.htm.

60. See Model Rules of Prof’l Conduct R. 3.3(c).
61. 1 HH, supra note 4, § 3.3:208, at 596 n.5 (Supp. 1998).
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62. See, respectively, Model Rules of Prof’l Conduct R. 3.1; Fed. R. Civ. 
P. 11; and Model Rules of Prof’l Conduct R. 3.3(a)(2).

63. Model Rules of Prof’l Conduct R. 3.1; see also Fed. R. Civ. P. 11(b) 
(“By presenting to the court . . . a pleading, written motion, or other paper, an 
attorney or unrepresented party is certifying that to the best of the person’s 
knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances, . . . the claims, defenses, and other legal contentions therein are 
warranted by existing law or by a nonfrivolous argument for the extension, mod-
ifi cation, or reversal of existing law or the establishment of new law . . . .”).

64. Model Rules of Prof’l Conduct R. 3.1 cmt. 2.
65. A typical case is Stern v. Coates, 517 N.W.2d 658, 666 (Wis. 1994).
66. Support for the claim made in this footnote that defense lawyers’ are 

strongly obligated to make legal arguments they privately disbelieve can be found 
in, for example, United States v. Chee, No. 200001071, 2002 CCA Lexis 304 
(N-M. Ct. Crim. App. Dec. 12, 2002); People v. Cropper, 89 Cal. App. 3d 716, 
720–21 (1979). That these obligations are not unbounded is supported by, for 
example, Jones v. Barnes, 463 U.S. 745 (1983); Anders v. California, 386 U.S. 
738 (1967).

67. See Precision Specialty Metals v. United States, 315 F.3d 1346, 1356 (Fed. 
Cir. 2003). The reprimand, originally issued by the Court of International Trade, 
was imposed pursuant to Rule 11 of the Court’s Rules, which is identical to 
Rule 11 of the Federal Rules of Civil Procedure. I would like to thank Brad 
Wendel for pointing out this case.

68. Recall, for example, the earlier discussion of lawyers’ expanded duties 
of factual disclosure in ex parte proceedings. See supra text accompanying 
note 36.

69. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 85–352 
(1985).

70. Id. This standard does impose some limits on the aggressiveness that law-
yers may display. In particular, the inclusion of the phrase “if litigated” indicates 
that lawyers may not take into account the unlikelihood of IRS scrutiny in cal-
culating the possibility that a position will succeed. Moreover, there is authority 
suggesting that a 5–10 percent chance of success is too low to be realistic. But a 
33 percent chance of success almost certainly is realistic. See Theodore Tannen-
wald, David Watts & Bernard Wolfman, Report of the Special Task Force on 
Formal Opinion 85–352, 39 Tax Law. 635 (1986).

71. See IRC § 6662(d)(2)(B)(i).
72. See Tannenwald, Watts & Wolfman, supra note 70, at 635. The laxer 

“reasonable basis” standard had previously governed fi ling tax returns also, see 
ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 314 (1965), and 
Formal Opinion 85–352 represents a modest narrowing of lawyers’ room to lie. 
See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 85–352, supra; 
see also ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 346 (1982) 
(stating that “[a] false opinion [regarding a tax shelter] is one which ignores or 
minimizes the serious legal risks or misstates the facts or the law, knowingly or 
through gross incompetence. The lawyer who gives a false opinion . . . violates 
the Disciplinary Rules of the Model Code of Professional Responsibility. Quite 
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clearly, the lawyer exceeds the duty to represent the client zealously within the 
bounds of the law”).

73. See Model Rules of Prof’l Conduct R. 4.1(a) (2003).
74. See id. R. 4.1 cmt. 1. The Comment excuses this lie by saying that 

“[u]nder generally accepted conventions in negotiation, certain types of state-
ments ordinarily are not taken as statements of material fact.” Id. But this is not 
descriptively accurate. The point of the lawyer’s claim about her client’s settle-
ment reservation price is for the other side to accept, and act on, its truth, and 
the Comment therefore cannot wish the lie away by claiming that it is not fac-
tual or material.

75. See, e.g., Roberts v. Sears Roebuck & Co., 573 F.2d 976 (7th Cir. 1978).
76. I borrow this example from 2 HH, supra note 4, § 4.1:204, at 717 (Supp. 

1993). Although the lawyer may draft the term as a matter of legal ethics, her 
silence may make it less likely that the term will have the effect she wishes—the 
term may be interpreted against her client under the contract law doctrine con-
tra proferentum. But this outcome is far from certain, and the lawyer remains 
free, when it comes time to interpret the contract, to argue that contra proferen-
tum does not apply.

77. The 1981 Draft of Rule 1.2(d) would have prohibited a lawyer from 
drafting a “written instrument containing terms the lawyer knows or reason-
ably should know are legally prohibited,” but this language was deleted from 
the fi nal Rule by the ABA House of Delegates. And although including a clearly 
unenforceable term may (perhaps, but not necessarily) be prohibited by the un-
derlying law of fraud, including a term that is only probably unenforceable 
clearly is not prohibited. For a discussion of these issues, see Bailey Kuklin, On 
the Knowing Inclusion of Unenforceable Contract and Lease Terms, 56 U. Cin. 
L. Rev. 845 (1988); 1 HH, supra note 4, § 1.2:512, at 66 (Supp. 1998).

78. Model Rules of Prof’l Conduct R. 3.3(c).
79. Id. R. 4.1(b).
80. Id. R. 1.6 (1983) (amended 2003). The rule also allowed lawyers to make 

disclosures when necessary “to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the client, to establish a defense 
to a criminal charge or civil claim against the lawyer based upon conduct in 
which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer’s representation of a client.” Id.

81. Even under this regime, lawyers were required to withdraw from repre-
senting clients who had deceived them into participating in fraud, and perhaps 
even to withdraw noisily, insofar as not doing so after discovering the fraud 
made the lawyers complicit in the client’s fraud as a matter of substantive law. 
In such cases, lawyers’ disclosure duties sound in generally applicable law rather 
than in legal ethics (Model Rules 1.2(d), which forbids lawyers from assisting 
clients in conduct that they know is criminal or fraudulent, and 1.6(b)(6), which 
allows lawyers to reveal client confi dences in order to comply with “other law,” 
merely give these duties the imprimatur of the law governing lawyers.)

Both lawyers and courts commonly underestimate the constraints that gener-
ally applicable law places on the lies lawyers may tell for the clients. One 
famous example is In re O.P.M. Leasing Services, Inc., 13 B.R. 54 (Bankr. 
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S.D.N.Y. 1981). Another example is Schatz v. Rosenberg, 943 F.2d 485 (4th Cir. 
1991), in which a court declined to hold a law fi rm that prepared and delivered 
papers containing false representations on which it knew the plaintiff would 
rely liable for fraud, on the ground that the fi rm had merely “papered the deal” 
and that lawyers “do not vouch for the probity of their clients when they draft 
documents refl ecting their clients’ promises, statements, or warranties,” Id. at 
494 n.3, 495. This argument is simply wrong about the law of fraud. As the 
Restatement of Agency makes plain, “An agent who fraudulently makes repre-
sentations, uses duress, or knowingly assists in the commission of tortious fraud 
or duress by others, is subject to liability in tort to the injured person although 
the fraud or duress occurs in a transaction on behalf of the principal.” Restate-
ment (First) of Agency § 348 (1933).

At the same time, however, fraud is a narrow and technical legal category, 
which applies to lawyers only interstitially, and no one seriously suggests that 
the law of fraud, or indeed any other generally applicable law, generally elimi-
nates lawyers’ professional duties to lie.

82. See Model Rules of Prof’l Conduct R. 1.6(b)(2)–(3). Before 1983, 
the Model Code of Professional Responsibility had also incorporated a narrow 
duty of confi dentiality, which allowed lawyers to reveal client intentions to com-
mit any crime, no matter how trivial, and also the information needed to pre-
vent the crime. See Model Code of Prof’l Responsibility, DR 4–101(C)(3) 
(1969). The expansive version of the duty in place between 1983 and 2003 was 
something of an aberration.

83. The quotation at the end of this footnote is taken from Model Rules of 
Prof’l Conduct R. 1.2 cmt. 10 (2003) (cross-references omitted). See also 
ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 92–366 (1992).

84. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 94–387 
(1994). The Opinion goes on to say that “[b]y the same token, a lawyer may 
not ethically break off negotiations with an opposing party simply because she 
has doubts about the viability of her client’s case.”

85. Model Rules of Prof’l Conduct R. 1.6(b)(1). Note that even in this 
case lawyers are not required to break client confi dences. Hazard and Hodes 
report, moreover, that this feature of the rule was not controversial—that 
“[t]here was broad agreement that lawyers should not be required to make dis-
closure in a case of threatened future harm.” 1 HH, supra note 4, § 1.6:302, at 
168.49–.50 (Supp. 1998).

86. Model Rules of Prof’l Conduct R. 1.6(b)(6).
87. The case discussed in this footnote may be found in Westinghouse Elec-

tric v. Kerr-McGee, 580 F.2d 1311 (7th Cir. 1978).
88. The example comes from 1 HH, supra note 4, § 1.6:307 at 179 (Supp. 

1996).
89. See People v. Belge, 372 N.Y.S.2d 798 (Onondaga County Ct. 1975), aff’d, 

376 N.Y.S.2d 771 (App. Div. 1975). Hazard and Hodes observe that the lawyers 
behaved properly under the ethics codes in force at the time, and indeed that “no 
exception [to the duty of confi dentiality] even arguably applies.” 1 HH, supra 
note 4, § 1.6:303, at 169 (Supp. 1993). Probably nothing has changed, with the 
possible exception that Model Rule 1.6(b)(6) might allow (although it would not 
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require) the lawyers to reveal the body’s location if this were necessary for com-
plying with other law, for example, laws governing the burial of corpses.

Other sensational examples that commonly appear in the legal ethics literature 
include cases in which a criminal defendant tells his lawyer that another person 
is about to be executed for a crime he committed, see Bruce A. Green, The Role 
of Personal Values in Professional Decisionmaking, 11 Geo. J. Legal Ethics, 
19, 29 (1997), a child tells his lawyer that he is being abused by his father, see 
Assoc. of Bar of City of N.Y. Comm. on Prof’l & Judicial Ethics, Formal Op. 
1997-2 (1997), available at http://www.nycbar.org/ethics/eth1996-2.htm; Green, 
supra, at 30–31, a kidnapper tells his lawyer where his victims are confi ned, see 
McClure v. Thompson, 323 F.3d 1233 (9th Cir. 2003), or a defendant tells his 
lawyer that he intends to kill a person who is informing against him in a crimi-
nal prosecution, see San Diego County Bar Assoc. Legal Ethics and Unlawful 
Practices Comm., Op. 1990-1 (1990), available at http://www.sdcba.org/ethics/
ethicsopinion90-1.html; 6 ABA/BNA Lawyers’ Manual of Prof’l Conduct 
394 (1990); 1 HH, supra note 4, § 1.6:303, at 169 (Supp. 1993).

For familiar reasons, these sensational cases are not nearly as interesting or 
important as the commonplace cases emphasized in the main text. Because such 
cases are rare, they do not fi gure prominently in most lawyers’ professional 
lives. Moreover, the legal ethics rules (and in particular the duty to maintain cli-
ent confi dences) could easily be changed to allow or even to require disclosure 
in all these cases without abandoning any of the core principles of adversary 
advocacy. Indeed, the law governing lawyers as it stands (supplemented by ex-
ternal laws that already exist) would almost certainly permit (and perhaps even 
require) disclosure in the last three cases (although the San Diego Bar’s ethics 
committee staggeringly concluded that California lawyers are forbidden from 
disclosing the client’s intention to kill the informant). See San Diego County Bar 
Assoc. Legal Ethics and Unlawful Practices Comm., Op. 1990–1; 6 ABA/BNA 
Lawyers’ Manual of Prof’l Conduct 394.

The sensational lies that dominate the legal ethics literature therefore refl ect 
neither the lived experience of adversary advocacy nor its structural commit-
ments. The more banal lies emphasized in the main text refl ect both.

90. See, e.g., Green, supra note 89, at 30–31.
91. Thus it is possible, for example, for a primer on legal ethics to say that 

“[n]o one, not even the most pro-disclosure zealot, thinks the lawyer ought to 
be permitted to disclose purely past crimes or frauds in which the lawyer is in 
no way implicated,” and that “[a]s for information relating to purely past con-
duct, there is practically universal agreement that the lawyer is required to keep 
those facts secret.” W. Bradley Wendel, Professional Responsibility: Ex-
amples and Explanations 164 (2004).

92. Model Rules of Prof’l Conduct R. 1.3 cmt. 1 (1999).
93. Note that the Model Rules expressly establish these prohibitions as limits 

on the principle of client control. Thus Rule 1.16(a)(1) expressly requires a law-
yer to withdraw from any ongoing representation when the representation “will 
result in violation of the rules of professional conduct or other law.” Id. R. 
1.16(a)(1) (2003).

94. See id. R. 3.5(a).
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95. See id. R. 3.5(d).
96. Specifi cally, the lawyer may not “make an extrajudicial statement that the 

lawyer knows or reasonably should know will be disseminated by means of 
public communication and will have a substantial likelihood of materially prej-
udicing an adjudicative proceeding in the matter.” Id. R. 3.6(a). Note that the 
Rule forbids only conduct that generates a substantial likelihood of material 
prejudice, so that it is not triggered by anything like ever speech to the press. 
See Gentile v. State Bar of Nev., 501 U.S. 1030 (1991); In Re Morrisey, 168 F.3d 
134 (4th Cir. 1999); United States v. Cutler, 58 F.3d 825 (2d Cir. 1995).

97. See Model Rules of Prof’l Conduct R. 3.4(c).
98. See id. R. 3.5(b).
99. See id. R. 3.3(d), which requires lawyers in ex parte proceedings to in-

form tribunals of all known material facts, including adverse facts, even when 
nondisclosure would not be any fraud on the tribunal. This duty is perhaps 
most prominent in proceedings before patent offi cers. See, e.g., Charles Pfi zer & 
Co., Inc. v. Fed. Trade Comm’n, 401 F.2d 574 (6th Cir. 1968).

100. See Model Rules of Prof’l Conduct R. 4.3. Note that the analogous 
rule in the Model Code of Professional Responsibility, DR 7-104(A)(2), focused 
on the specifi c act of a lawyer’s “giving advice” to unrepresented persons rather 
than more generally on the third persons’ misunderstandings of the lawyer’s 
adversary role. Accordingly Ethics Opinions drafted under the Model Code al-
lowed a lawyer to take advantage of the ignorance of unrepresented persons as 
long as she did not actually “giv[e] advice,” so that a lawyer might, for exam-
ple, exploit an unrepresented person’s confusion about her adversary role in the 
course of settlement negotiations.

Although I will in a moment elaborate a catalogue of ways in which lawyers 
must cheat even in modest adversary systems which recognize the constraints I 
am here describing, I will not include this case of cheating in the list. It arises 
not out of the genetic structure of adversary advocacy but rather out of a draft-
ing error in the Model Code, and it therefore cannot support the argument 
about the character of adversary advocacy per se that I wish to make.

I will similarly set aside certain ways in which even the Model Rules allow 
lawyers to take advantage of unrepresented persons, for example by exploiting 
their superior negotiating skills and technical expertise after announcing their 
adversary role. See 2 HH, supra note 4, § 4.3:103:–105, at 748–52 (Supp. 1991). 
These forms of advantage-taking once again refl ect the idiosyncrasies of positive 
law rather than the deep structure of adversary advocacy and might be elimi-
nated by legal changes that respect the basic commitments of the adversary legal 
process (for example, by the state provision of lawyers even in civil cases).

101. Support for the claims made in this footnote may be found in 2 HH, 
supra note 4, § 8.4:501, at 961 (Supp. 1998) (suggesting that Model Rule 8.4 
“appears redundant”); Restatement (Third) of the Law Governing Law-
yers § 5 cmt. c. (2000) (warning of due process concerns); Hirschfeld v. Supe-
rior Court, 908 P.2d 22 (Ariz. Ct. App. 1985) (applying Rule 8.4(d) to berating 
and verbally assaulting an opposing party in the courthouse hallway); In re 
Palmisano, 70 F.3d 483 (7th Cir. 1995) (applying Rule 8.4(d) to a reckless 
charge that the judge was “crooked”).
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102. See, respectively, Model Rules of Prof’l Conduct R. 3.1; Fed. R. 
Civ. P. 11; 28 U.S.C. § 1927 (2006) (a lawyer in Federal court who “multiplies 
the proceedings in any case unreasonably and vexatiously” may be made person-
ally liable for costs and attorney’s fees reasonably incurred as a result); Cambers 
v. NASCO, Inc., 501 U.S. 32 (1991) (trial courts’ inherent powers to regulate 
their own affairs extend to imposing money sanctions against a party who 
abused process very badly).

Note that the standard of frivolousness established by these principles is prob-
ably objective rather than subjective. In particular, the standard established by 
Fed. R. Civ. P. 11 is clearly objective, see Bus. Guides, Inc. v. Chromatic Comm’ns 
Enters., Inc. 498 U.S. 533 (1991), and Model Rule 3.1, which borrows its lan-
guage from Rule 11, will likely be interpreted in the shadow of Rule 11 law. See 1 
HH, supra note 4, § 3.1:102, at 547–48 (Supp. 1996); id. § 3.1:201, at 549.

103. Model Rules of Prof’l Conduct R. 3.2.
104. Id. R. 3.2 cmt. 1.
105. See In re Levine, 847 P.2d 1093 (Ariz. 1993).
106. See NASCO, Inc. v. Calcasieu Television & Radio, Inc., 894 F.2d 696, 

708 (5th Cir. 1990), aff’d sub nom., Chambers v. NASCO, Inc., 501 U.S. 32 
(1991).

107. 1 HH, supra note 4, § 3.2:102, at 570.1 (Supp. 1996).
108. A striking example is Mungo v. UTA French Airlines, 212 Cal. Rptr. 369 

(Ct. App. 1985), in which the plaintiffs represented that they were ready to go 
to trial even though they knew that their key witness was abroad and not under 
subpoena and when they knew that defendants would spend thousands of dol-
lars bringing witnesses to trial from around the world. The plaintiffs were sanc-
tioned for acting in bad faith and for causing frivolous and unnecessary delay, 
which are among the principles codifi ed by Model Rule 3.2. The sanctioning 
court did not cite the Model Rules, which have not been adopted in California, 
but acted under analogous principles established by Cal. Civ. Proc. Code 
§ 128.5 (Deering 2006).

109. See Model Rules of Prof’l Conduct R. 3.4(d); see also Fed. R. Civ. 
P. 26(g), which requires that discovery requests and responses be certifi ed as 
made in good faith, after reasonable inquiry, and in accordance with the rules.

Recent changes to Fed R. Civ. P. 26(a)(1)(B), which went into effect Decem-
ber 1, 1993, now place an affi rmative disclosure duty on the parties. Thus, 
parties must disclose, “without awaiting a discovery request,” “a copy of, or a 
description by category and location of, all documents, data compilations, and 
tangible things that are in the possession, custody, or control of the party and 
that the disclosing party may use for its claims or defenses . . . .” Id. While these 
changes were implemented in an attempt to increase the level of cooperation 
between the parties, critics have argued that these changes simply add a new 
layer to the contestation over pretrial discovery by employing vague discovery 
requirements to be applied to the wide range of cases handled by courts. See 
Ronald J. Gilson & Robert H. Mnookin, Disputing Through Agents: Coopera-
tion and Confl ict Between Lawyers in Litigation, 94 Colum. L. Rev. 509, 519 
n.28 (1994).

110. Model Rules of Prof’l Conduct R. 3.4(e).
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111. Id. R. 4.4(a).
112. See generally Harry I. Subin, The Criminal Lawyer’s “Different Mis-

sion”: Refl ection on the “Right” to Present a False Case, 1 Geo. J. Legal Eth-
ics 125 (1987) (discussing the limits on the methods a lawyer should be willing 
to use when presenting a case inconsistent with the truth); Harry I. Subin, Is 
This Lie Necessary: Further Refl ections on the Right to Present a False Defense, 
1 Geo. J. Legal Ethics 689 (1988) (rejoinder to responses); Joseph D. Pi-
orkowski, Note, Professional Conduct and the Preparation of Witnesses for 
Trial: Defi ning the Acceptable Limitations of “Coaching,” 1 Geo. J. Legal 
Ethics 389 (1987) (considering the limitations of witness preparation as a tool 
in the adversarial process). Shield laws, which protect victims of child abuse and 
rape against certain forms of intimidating or chauvinist cross-examination give 
an independent statutory expression to one application of this duty. Such laws 
have, moreover, been held consistent with the constitutional confrontation rights 
of criminal defendants. See, e.g., Maryland v. Craig, 497 U.S. 836 (1990) (up-
holding the constitutionality of a Maryland law protecting victims of child 
abuse from facing cross-examination in the defendant’s physical presence).

Model Rule 4.4 also likely condemns intimidating or chauvinistic conduct 
designed to prevent witnesses or even parties from getting to court in the fi rst 
place, for example the efforts, by lawyers for the Dalkon Corporation, to sup-
press tort claims that they believed baseless by investigating the sexual histories 
of the women who made the claims. See Marton Mintz, At Any Cost: Cor-
porate Greed, Women, and the Dalkon Shield (1985).

113. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 92-363 
(1992).

114. See Model Rules of Prof’l Conduct R. 4.4(b), which establishes 
that if the lawyer reasonably knows that the document was inadvertently sent, 
she must notify the sender. The Rule does not address other circumstances, for 
example in which a document is intentionally sent (perhaps by a friendly third 
party), and the Offi cial Comments to the Rule expressly decline to fl esh out any 
full regime for the handling of any such documents (and expressly defer to other 
law in this connection), although they do say that “the decision to voluntarily 
return such a document is a matter of professional judgment ordinarily reserved 
to the lawyer.” See id. cmt. 3.

But although lawyers’ precise obligations concerning misdirected confi dential 
documents are uncertain, some generalizations may nevertheless be made. Thus, 
lawyers clearly may not participate in wrongfully acquiring the documents and 
generally have a duty not to take advantage of mistakes by an opposing party 
or counsel. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 
92-368 (1992). The hard case arises when the lawyers obtain confi dential mate-
rial because some third party (perhaps a whistleblower) has sent it to them. The 
American Bar Association takes the view that lawyers may not take advantage 
of the information even in this case, although it makes exceptions when the 
lawyer should have received the information anyway or the sender is protected 
by a whistleblower statute. See ABA Comm. on Ethics and Prof’l Responsibility, 
Formal Op. 94-382 (1994). Courts sometimes come down against exploita-
tion, see, e.g., Resolution Trust Corp. v. First of Am. Bank, 868 F. Supp. 217 
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(W.D. Mich. 1994); Kusch v. Ballard, 645 So. 2d 1035 (Fla. Dist. Ct. App. 
1994), and sometimes come down in favor, see, e.g., Aerojet-General Corp. v. 
Transp. Indem. Ins., 18 Cal. App. 4th 996 (Ct. App. 1993); NLRB v. Monfort, 
Inc., 29 F.3d 525 (10th Cir. 1994). See 1 HH § 3.4:402–1 at 642 (2d ed. Supp. 
1998). The last two cases suggest that lawyers may even have a duty (of zealous 
advocacy) to use the information.

115. 1 HH, supra note 4, § 3:102, at 537 (Supp. 1997).
116. Model Rules of Prof’l Conduct R. 3.1.
117. 1 HH, supra note 4, § 3.1:204, at 553 (Supp. 1994). As one well-known 

judge (Frank Easterbrook) has said, a position is legally frivolous only if “99 
out of 100 practicing lawyers would be 99 percent sure that the position is 
untenable, and the other 1 percent would be 60 percent sure it’s untenable.” 
Sanford Levinson, Frivolous Cases: Do Lawyers Know Anything at All, 24 
Osgoode Hall L.J. 353, 375 (1987) (quoting Letter from Judge Frank Easter-
brook to Sanford Levinson, January 29, 1986).

118. 1 HH, supra note 4, § 3.1:205, at 558.8–.9 (Supp. 1996). The lawyer is 
probably obligated to accept her client’s version of the facts as long as “[t]he 
story is coherent, internally consistent, and gives the lawyer no reason . . . to 
doubt it.” 1 HH, supra note 4, § 3.1:302, at 562 (Supp. 1994). Indeed, “even if 
there was reason for some doubt, the lawyer should give his client the benefi t of 
those doubts.” Id. This leeway is even greater, moreover, for lawyers who repre-
sent defendants, because of “the principle that a defendant is not required to 
admit factual matters where he lacks knowledge or is in good faith doubt about 
where the truth lies.” 1 HH, supra note 4, § 3.1:205, at 558.9 (Supp. 1996).

Of course, none of this is to deny that Model Rule 3.1 and its cognates pre-
vent forms of cheating that amount to outright fraud.

119. See supra text accompanying notes 11–13.
120. For an overview of Rule 11 and the other cognates to Model Rule 3.1, 

including 28 U.S.C. § 1927, see Sanctions: Rule 11 and Other Powers 
(M. Nelken ed., 3d ed. 1992); see also 1 HH, supra note 4, § 3.1:207, at 
558.12–558.13 (Supp. 1996); id. § 3.2:103, at 570.1–.2 (Supp. 1996).

121. Sussman v. Bank of Isr., 56 F.3d 450 (2d Cir. 1995); see also 1 HH, 
supra note 4, § 3.1:202, at 550 n.1.01 (Supp. 1996). The case arose under Rule 
11 of the Federal Rules of Civil Procedure, but the analysis would have been the 
same under Model Rule 3.1.

The lawyer’s zone of discretion under Model Rule 3.1 is not unlimited, of 
course, and even otherwise nonfrivolous claims may become sanctionable if a 
lawyer brings them with a suffi ciently improper motive or in suffi ciently bad 
faith. See, e.g., In re Levine, 847 P.2d 1093, 1100 (Ariz. 1993) (“Therefore, if 
an improper motive or a bad faith argument exists, respondent will not escape 
ethical responsibility for bringing a legal claim that may otherwise meet the ob-
jective test of a nonfrivolous claim.”) But securing an advantageous settlement 
by exploiting an opposing party’s unusual sensitivity to otherwise nonfrivolous 
counterclaims does not, by itself, involve an improper motive.

122. Sanctions are typically applied against lawyers in such cases only when 
lawyers bring tort claims that are not just unsuccessful but rather truly outra-
geous or vexatious. A typical example is Raine v. Drasin, 621 S.W.2d 895 (Ky. 
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1981), in which a lawyer argued that a hospital had broken his client’s shoulder 
when it had in fact attempted to treat a preexisting break.

123. Even those who generally defend lawyers’ professional morality ac-
knowledge that lawyers must cheat in this way. For example, Ted Schneyer, 
writing about the Model Code, admits that “The Code does at least tolerate 
many litigation techniques that can not only harm witnesses or adverse parties, 
but make judicial decision-making less reliable to boot. Examples include “using 
pre-trial motions, refusals to stipulate, and discovery requests to exploit a cli-
ent’s greater staying power.” Ted Schneyer, Moral Philosophy’s Standard Mis-
conception of Legal Ethics, 1984 Wis. L. Rev. 1529, 1555.

124. Model Rules of Prof’l Conduct R. 3.2 (2003).
125. Id. R. 3.2 cmt. 1.
126. Id.
127. Id. Much has been made of the fact that the Model Rules, by emphasiz-

ing the purpose of a dilatory tactic, introduce a subjective standard into this 
area of legal ethics. Some commentators have even gone so far as to worry 
whether introducing questions of a lawyer’s subjective motive renders to Model 
Rule constitutionally dubious. See Carol Rice Andrews, The First Amendment 
Problem with the Motive Restrictions in the Rules of Professional Conduct, 24 
J. Legal Prof. 13 (2000).

But it is not clear that the Rules in fact do place the lawyer’s subjective motive 
for delay at the center of the ethics of expediting litigation, as the Offi cial Com-
ment’s emphasis on the views of “a competent lawyer acting in good faith” re-
veals. See generally Principe v. Assay Partners, 586 N.Y.S.2d 182 (Sup. Ct. 1992) 
(blending together the Model Code’s objective standard, a more subjective court 
rule permitting sanctions for behavior “undertaken primarily . . . to harass or 
maliciously injure another,” and the Rule 11 ban on pleadings “interposed for 
any improper purpose,” to craft an objective, “reasonable attorney” standard). 
Moreover, the critical feature of the Rule, from the perspective of the lawyer’s 
professional duty to cheat, is not whether it emphasizes the subjective intent to 
harm or the objective likelihood of harm, but rather the recognition, common 
to both the Model Rules (in the reference to a “substantial purpose other than 
delay”) and the Model Code (in the reference to conduct that “serve[s] merely” 
to harm others), that dilatory tactics do not violate professional ethics if they 
promote ends besides delay. This underwrites the forms of cheating described in 
the main text.

128. As another example, consider whether Rule 3.2 forbids attempting to 
delay answering a complaint on grounds of a technical defect in the service of 
process, even though the complaint was in fact received in plenty of time to an-
swer on the merits. See John C. Martin, Expedition and Professionalism: Con-
sidering the Utility of Model Rule 3.2, 2 Litig. Ethics 1 (2004).

129. See supra notes 102–10 and accompanying text. Indeed, one commenta-
tor making a similar observation has gone so far as to say that cases applying 
Rule 3.2 almost always “afford[] it little, if any, independent meaning” but in-
stead view it as merely a corollary of other rules, including most notably Rules 
1.3 and 3.1. See Martin, supra note 122 (collecting cases).

130. Martin, supra note 128.
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131. Model Rules of Prof’l Conduct R. 4.4(a) (emphasis added).
132. See, e.g., Shepherd v. Am. Broad. Corp., 62 F.3d 1469, 1483–84 (D.C. 

Cir. 1995). The court did acknowledge that a lawyer’s conduct may become “so 
harassing that it merits sanctioning, notwithstanding the existence of a substan-
tial purpose” that the conduct serves, id. at 1483, but this acknowledgment was 
designed to discourage exceptional and outrageous tactics rather than to forbid 
the broad class of behaviors exploiting third parties that Rule 4.4’s reference to 
a substantial other purpose expressly allows. (Note, also, that the procedural 
posture of the case prevented the Shepherd court from applying Rule 4.4 di-
rectly, and that the court instead took Rule 4.4 as a guide in the exercise of its 
inherent powers to supervise the conduct of litigation before it.)

133. Ellen Yankiver Suni, Who Stole the Cookie from the Cookie Jar?: The 
Law and Ethics of Shifting Blame in Criminal Cases, 68 Fordham L. Rev. 
1643, 1667 (2000).

134. See, e.g., Attorney M. v. Miss. Bar, 621 So. 2d 220 (Miss. 1992). The 
court held that a lawyer prosecuting a malpractice action did not violate Model 
Rule 4.4 when he warned a doctor that although the doctor “didn’t do anything 
wrong,” he might be “forced” to join the doctor as a codefendant if the doctor 
refused to testify to certain facts that aided the lawyer’s case. This conduct was 
found ethical because the legal action threatened against the doctor was color-
able (and also, of course, because the testimony that the lawyer sought to elicit 
was truthful).

135. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 92-363 
(1992); see also Michigan State Bar Comm. on Prof’l and Judicial Ethics, Op. 
RI-78 (1991) (A lawyer may advise a client to either forego or pursue criminal 
proceedings, if the advice serves to protect the client’s rights and does not con-
travene any specifi c statutory or other duty). The criminal matter must be re-
lated to the client’s civil claim, the lawyer must have a well-founded belief that 
both the civil claim and the criminal charges are warranted by the law and the 
facts, and the lawyer must not attempt to exert or suggest improper infl uence 
over the criminal process. See ABA Comm. on Ethics and Prof’l Responsibility, 
Formal Op. 92–363. Finally, a lawyer may not make strategic use of criminal 
charges if doing so would itself be criminal, not least because a lawyer may not 
“commit a criminal act that refl ects adversely on the lawyer’s honesty, trustwor-
thiness or fi tness as a lawyer in other respects.” Model Rules of Prof’l Con-
duct R. 8.4(b). The Model Penal Code expressly refuses to criminalize bargains 
that settle civil claims in exchange for agreements not to press criminal charges. 
See Model Penal Code § 223.1(3) (1962).

Note that the Model Rules depart from previous practice in this respect, and 
that the Model Code of Professional Responsibility (which remains in force in 
some states) forbade lawyers from presenting or threatening to present criminal 
charges in order to obtain an advantage in a civil case. See Model Code of 
Prof’l Responsibility DR 7-105(A) (1980).

136. See In re Wallingford, 799 S.W.2d 76 (Mo. 1990) (en banc).
137. Id. at 78.
138. Model Rules of Prof’l Conduct R. 3.1 cmt. 1 (emphasis added).
139. Id. Preamble ¶ 2.
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140. See Zabella v. Pakel, 242 F.2d 452, 455 (7th Cir. 1957). The purely tech-
nical character of the defense in this case is particularly striking, because the 
plaintiff’s morally valid claim foundered not on the statute of limitations stand-
ing alone but on the interplay between this and the law of bankruptcy. This 
meant that technical answers that might ordinarily overcome the debtor’s tech-
nical defense were in this case unavailing. As the court noted:

Plaintiff was in a diffi cult and somewhat anomalous position 
in endeavoring to maintain this suit. An oral promise to pay 
the debt might avoid the effect of a discharge in bankruptcy 
but would not remove the bar of the statute of limitations. 
On the other hand, a part payment would not remove the bar 
of the discharge in bankruptcy but might remove the case 
from the statute of limitations. The reason why a less or dif-
ferent proof is required in one than the other is due to the 
wording of the Illinois Statutes. Id.

These features of the case removed it from the policy rationales behind the 
technical defenses that it involved, so that even these probably gave no comfort 
to the defendant or his lawyer. But none of this had any effect on the debtor’s 
lawyer’s unambiguous professional obligation to make the arguments that 
would win the case for his client.

Rule 11 of the Federal Rules of Civil Procedure was in the past sometimes 
interpreted to support sanctioning lawyers who fi led time-barred claims. See, 
e.g., Brubaker v. City of Richmond, 943 F.2d 1363, 1384 (4th Cir. 1991). The 
Brubaker court found “no logical reason” why a permission to fi le time-barred 
claims would not extend to a permission to fi le all frivolous claims, and so “ef-
fectively abolish Rule 11,” Brubaker, at 1384. But the reason is in fact obvious. 
A defendant who fails to assert an affi rmative defense is not entitled to its pro-
tection, so that a verdict against him is (in respect of the defense) correct. This 
means that bringing a time-barred claim does not threaten to deceive the tribu-
nal hearing it, and that forbidding time-barred claims in effect either changes 
the substantive rights of the parties or (more radically still) abandons the adver-
sary process and requires plaintiffs to assert defendants’ rights. An ordinary 
frivolous claim, by contrast, should be rejected regardless of whether or not its 
fl aw is exposed. And this means that the claim’s success constitutes a legal mis-
take, and deceives the tribunal hearing the claim, regardless of how the other 
side has responded. Prohibiting ordinary frivolous claims therefore neither 
changes the substantive law nor abandons the adversary system but instead 
merely protects tribunals against fraud.

The current version of Rule 11, moreover, unambiguously rejects sanctions 
against lawyers for bringing time-barred claims. Rule 11 now requires opposing 
counsel to give a lawyer a warning and 21 days to withdraw papers before seek-
ing Rule 11 sanctions. Fed. R. Civ. P. 11(c)(1)(A). This means that lawyers may 
test whether opposing counsel knows that a claim is time-barred and withdraw 
the claim without sanction if opposing counsel does know. A creditor’s lawyer 
must therefore exploit an uninformed debtor’s ignorance if her client wishes. To 
fail to pursue the debt, or to inform the debtor that the statute of limitations 
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has run, would violate Rules 1.3 and 1.6. See ABA Comm. on Ethics and Prof’l 
Responsibility, Formal Op. 94-387 (1994) (“A lawyer has no ethical duty to in-
form an opposing party in negotiations that the statue of limitations has run on 
her client’s claim; to the contrary, it would violate Rules 1.3 and 1.6 to reveal 
such information without the client’s consent. It follows that where the oppos-
ing party and his counsel appear to be unaware that the limitations period has 
expired, the lawyer may not discontinue negations simply on this ground, in the 
absence of agreement by her client that she should do so.”).

141. See Walkovszky v. Carlton, 18 N.Y.2d 414 (1966).
142. See Ball v. Gambro, Inc., 584 N.E.2d 104 (Ill. 1991). The lawyer may 

not, of course, seek delay through frivolous or vexatious means.
143. See supra text accompanying notes 69–72.
144. Familiar such examples include helping an agri-business obtain water 

subsidies intended for individual farmers by holding its land through individual 
trustees, all under its control, see Simon, supra note 1, at 4–5, delaying regula-
tion to allow a client to distribute wine containing a chemical soon to be banned 
as a carcinogen, see Arthur H. Goldman, The Moral Foundations of Pro-
fessional Ethics 102 (1980), and informing a client that the Environmental Pro-
tection Agency does not enforce antipollution laws until pollution exceeds twice 
the limit that the laws establish, see Stephen L. Pepper, Counseling at the Limits 
of the Law: An Exercise in the Jurisprudence and Ethics of Lawyering, 104 Yale 
L.J. 1545 (1995); Stephen L. Pepper, The Lawyer’s Amoral Ethical Role: A De-
fense, a Problem, and Some Possibilities, 1986 Am. Bar Found. Res. J. 613.

145. State v. Leon, 621 P.2d 1016 (Kan. 1981).
146. Model Code of Prof’l Responsibility DR 7-101(A)(1) (1980).
147. In re Harshey, 740 N.E.2d 851 (Ind. 2001).
148. Id. at 854.
149. There are, to be sure, also cases that criticize lawyers who cheat on be-

half of their clients and that acquit lawyers who refuse to cheat of professional 
misconduct. This is not surprising, given (as I have earlier elaborated) that the 
law governing lawyers limits the lawyer’s professional obligations to cheat by 
secondary rules that forbid certain narrowly defi ned forms of cheating. And al-
though some cases may gesture toward generic ideals of fair play, they all recur, 
eventually, to one or another of these narrowly defi ned rules.

A typical example is Virzi v. Grand Trunk Warehouse & Cold Storage Co., 
571 F. Supp. 507 (E.D. Mich. 1983), in which a court held that a lawyer must 
inform the opposing party when his client dies during settlement negotiations. 
The opinion speaks in general terms about the importance of the client’s testi-
mony to the outcome of the case and the consequent unfairness of proceeding 
as if the client were alive when he was in fact dead. But the resolution of the 
case turned on a much narrower argument about the court’s role in supervising 
the settlement, and the case was in fact decided on technical grounds under 
Model Rule 3.3 (concerning candor to tribunals) rather than on the basis of 
general principles of fairness. (In this respect the case resembles Spaulding v. 
Zimmerman, discussed earlier at notes 19 & 53.)

A second, similar example is Transcraft, Inc. v. Galvin, Stalmack, Kirschner & 
Clark, 39 F.3d 812 (7th Cir. 1994), in which the court found that it was not 
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malpractice for a tort lawyer to refuse to engage in trial tactics whose expected 
costs exceeded their expected benefi ts or to refuse to introduce questionable ex-
pert testimony when no respectable experts were willing to testify for his clients. 
Once again, although the opinion employed broad language about fairness, say-
ing, for example, that “[a] refusal to violate professional ethics—or even to ap-
proach as near to the line as humanly possible—is not professional misconduct,” 
id. at 817, the actual grounds of decision were much narrower and more techni-
cal. They had little to do with fundamental fairness or the lawyer’s right to im-
pose her ethical sense on her client and everything to do with the other half of 
the division of control under Model Rule 1.2, namely the lawyer’s authority over 
tactical and technical questions concerning her craft.

Both cases illustrate the same theme, namely that language that seems to give 
lawyers rights and even duties to abide by broad principles of fair play in fact 
sounds in the much narrower technical rules against cheating discussed earlier 
in this chapter, whose inability to relieve lawyers of the generic duty to cheat is 
developed in the main text.

150. Model Rules of Prof’l Conduct R. 6.2 (2003).
151. Id. R. 6.2(c). The same language appears in the Offi cial Comment. See id. 

cmt. 2.
152. See id. R. 6.2(a). The Offi cial Comment elaborates this theme in greater 

detail, identifying as cases of “good cause” that “the lawyer could not handle 
the matter competently,” and that “the representation would result in an im-
proper confl ict of interest.” Id. cmt. 2.

153. 2 HH, supra note 4, § 6.2:401, at 840 (Supp. 1991).
154. Model Code of Prof’l Responsibility EC 2–29 (2003).
155. Id. EC 2–30.
156. Id. EC 2–29 .
157. An example is Jones v. State, 738 P.2d 525 (Okla. Crim. App. 1987), 

which quotes the Model Code’s statement that “the belief of a defense lawyer 
that his client is guilty is insuffi cient to excuse him from a court appointment in 
a criminal proceeding.” Id. at 530.

158. Bd. of Prof’l Responsibility of the Supreme Court of Tennessee, Formal 
Op. 96-F-140 (1996), available at http://www.tbpr.org/Attorneys/EthicsOpinions/
Pdfs/96-F-140.pdf.

159. The suggestion appears, for example, in Ted Schneyer, The Promise and 
Problematics of Legal Ethics from the Lawyer’s Point of View, 16 Yale J. L. & 
Hum. 45, 65 (2004).

160. Support for the claims made in this footnote can be found in Model 
Rules of Prof’l Conduct R. 1.16(a)(2) (2003) (allowing lawyers to withdraw 
representation for health reasons); id. R. 1.16(b)(5) (allowing withdrawal due 
to breakdown in the lawyer-client relationship); McGuive v. Wilson, 735 F. 
Supp. 83 (S.D.N.Y. 1990) (same); Kannewurf v. Johns, 32 N.E.2d 711 (Ill. App. 
Ct. 1994) (providing an example of when an ordinary commercial dispute be-
tween client and lawyer becomes so serious as to make competent representa-
tion impossible); Ambrose v. Detroit Edison, 237 N.W.2d 520 (Mich. Ct. App. 
1975) (same).

161. See Model Rules of Prof’l Conduct R. 1.16(b)(1) (2003).
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162. Id. R. 1.16(a)(1).
163. Although the argument that the Rules require withdrawal in such cases 

is straightforward, it is not always recognized by a legal culture that takes client 
loyalty and zealous advocacy very much to heart.

This blindness to the clear requirements of the Model Rules is illustrated by 
Norris v. Lee, No. 93-0441, 1994 WL 143119 (E.D. Pa. Apr. 15, 1994), in 
which a court denied a motion to withdraw made by a lawyer who concluded 
that the plaintiffs he represented (in a civil rights case) were offering perjured 
testimony. (The court acted under Model Rule 1.16(c), which commands law-
yers to comply with court rules that require them to obtain court permission 
before withdrawing, and instructs lawyers who have been denied permission to 
continue on a case notwithstanding good cause for terminating the representa-
tion.) Model Rules of Prof’l Conduct R. 1.16(c). The court did not doubt 
that the clients’ testimony was in fact perjured but instead observed that bearing 
the burdens of being a hired gun belongs to the lawyer’s job.

Although other cases reaching similar results exist, it would be a mistake to 
draft these cases into the service of my claim that the possibility of withdrawal 
does not relieve adversary advocates of their professional duties to lie. As others 
have remarked, the cases are wrongly decided under the Model Rules. See 1 
HH, supra note 4, § 1.16:401, at 486.5 (Supp. 1998). Moreover, and much 
more importantly, even if the positive law were different and the cases were cor-
rect, this would be merely an idiosyncratic feature of the positive law and not 
an essential element of adversary advocacy. An adversary system can forbid 
lawyers from assisting perjury, including by requiring them to withdraw from 
representations that would involve perjury, without abandoning its core com-
mitments (and the Model Rules illustrate this). And accordingly, an argument 
claiming that adversary advocates must inevitably lie and cheat, and that with-
drawal cannot possibly relieve them of this duty, may not rely on cases that 
forbid withdrawal even in the face of perjury, no matter how common they are 
as a matter of positive legal practice.

164. See, e.g., Whitig v. Lacarn, 187 F.3d 317 (2d Cir. 1999), which observed 
that even if a lawyer refused to proceed with the frivolous claims that the client 
insisted upon she could not ethically continue in the representation, because the 
breakdown of the lawyer-client relation that would follow the lawyer’s fl at re-
fusal to press the claims would render competent representation impossible and 
result in a violation of Model Rule 1.1.

Similar results have been reached under predecessors to the Model Rules, in-
cluding under the Model Code. See, e.g., Kirsch v. Duryea, 146 Cal. Rptr. 218 
(1978), which held (in dismissing a legal malpractice claim fi led against a with-
drawing lawyer) that under California State Bar Rules of Professional Conduct, 
2-111(A)(2) (an analog of DR 2-110 of the Model Code), a lawyer may with-
draw if she thinks her client’s claim cannot be made in good faith.

165. Support for the claims made in this footnote can be found at United 
States v. Long, 857 F.2d 436, 445 (8th Cir. 1988) (providing the “fi rm factual 
basis” standard, quoted in the footnote, for when a lawyer can withdraw in the 
face of client perjury). See also Lowery v. Cardwell, 575 F.2d 727 (9th Cir. 1978) 
(holding that even though a criminal defense lawyer’s withdrawal conformed to 
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the ethics rules requiring withdrawal when a client insists on giving perjured 
testimony, it nevertheless constituted unconstitutionally ineffective assistance of 
counsel). Cf. Nix v. Whiteside, 475 U.S. 157, 171 (1986) (regarding a lawyer’s 
obligation to withdraw when her client’s perjury is certain).

The quotation from Anders v. California can be found at 386 U.S. 738, 744 
(1967). See also Penson v. Ohio, 488 U.S. 75 (1988) (indicating that failure to 
fi le an Anders brief requires reversal).

166. Model Rules of Prof’l Conduct R. 1.16(b)(2).
167. Id. R. 1.16(b)(3).
168. A lawyer may also sometimes be required to withdraw when her clients 

involve her services in crime or fraud: Rule 1.2 forbids lawyers from assisting 
client crime or fraud, and Rule 1.16(a)(1) therefore requires withdrawal when 
continuing in a representation amounts to assisting in crime or fraud. The with-
drawal rules therefore engage the complex of arguments which turn to both the 
ethics rules and other substantive law to regulate cases in which a lawyer be-
comes an accessory to her client’s crimes and frauds.

One important question that arises in this connection asks whether with-
drawal is mandatory only from representations that directly concern a client’s 
crimes or frauds or also from representations that assist the client on other mat-
ters, for example, on the theory that even unrelated representations, by com-
forting and supporting the client, assist in the client’s crimes or frauds. (This 
issue is addressed, for example, in ABA Comm. on Ethics and Prof’l Responsi-
bility, Formal Op. 92–366 (1992), which tangentially refers to the alternative, 
permissive withdrawal regime of Rule 1.16(b)(2)–(3).) Another important ques-
tion asks how certain of the client’s crime or fraud a lawyer must be before 
withdrawal becomes mandatory. Rule 1.16(a)(1) refers to cases in which con-
tinuing a representation will result in a violation of the Model Rules or other 
law, but that language is imprecise, and there is some reason to read the Rule as 
requiring withdrawal only when the lawyer is certain. See 1 HH, supra note 4, 
1.16:203, at 472.2–.3 (Supp. 1998).

169. Model Rules of Prof’l Conduct R. 1.16(b)(4).
Earlier versions of the Model Rules adopted slightly different language, allow-

ing lawyers to withdraw when a client insisted upon “pursuing an objective that 
the lawyer considers repugnant or imprudent.” Id. R 1.16(b)(3) (1995). Alterna-
tive statements of the law governing lawyers contain similar provisions. The 
Model Code, for example, allows withdrawal when a client “insists, in a matter 
not pending before a tribunal, that the lawyer engage in conduct that is contrary 
to the judgment and advice of the lawyer but not prohibited under the Disciplin-
ary Rules.” ABA Model Code of Professional Responsibility DR 2-110(C)(1)(e) 
(1980). And the Restatement allows withdrawal when “the client insists on tak-
ing an action that the lawyer considers repugnant or imprudent.” Restatement 
(Third) of the Law Governing Lawyers § 32(3)(f) (2000).

The present version of the Model Rules therefore somewhat narrows the 
grounds for withdrawal, compared to earlier regimes. In particular, it no longer 
allows a lawyer to withdraw merely because she regards her client’s conduct as 
“imprudent.” I shall comment on this change in a moment and defend the pres-
ent version by reference to the deep structure of adversary advocacy.
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170. Support for the claims made in this footnote may be found in 1 HH, 
supra note 4, § 1.3:101, at 71 (Supp. 1991) (emphasis added) (including the ob-
servation of Hazard and Hodes quoted in the footnote); Model Rules of Prof’l 
Conduct R. 1.16 cmt. 2 (2003) (reminding lawyers that they should comply 
with their obligations of confi dentiality when explaining their withdrawal); id. R. 
1.16(d) (including the quoted language requiring that a lawyer who may prejudi-
cially withdraw shall take steps to protect a client’s interests); Restatement 
(Third) of the Law Governing Lawyers § 33(1) (2000) (including nearly iden-
tical language, also quoted in the footnote); id. § 32(4) (indicating that with-
drawal is not permitted when the harms thereby imposed signifi cantly exceed the 
harms of continuing in representation); 1 HH, supra note 4, § 1.16:303, at 486 
(Supp. 1998) (requiring that a lawyer who withdraws rather than press a repug-
nant claim must take steps to ensure that substitute counsel is secured quickly 
and that the change harm the client’s prospects as little as possible).

171. But note that lawyers are not always granted leave to withdraw even in 
such sensational cases. For example, a court has expressly insisted (even in the 
face of the contrary view taken by the Model Rules) that lawyers who oppose the 
death penalty may withdraw from representing a client who directs them to seek 
it only if this withdrawal can be accomplished without prejudice. See Red Dog v. 
State, 625 A.2d 245, 247 (Del. 1993). (And, although the opinion never takes up 
the issue, this must, given Rule 1.2, mean prejudice to the client’s ends, that is, to 
the end of securing the death penalty that the lawyers oppose. As the Red Dog 
court said, “A defendant’s wish to forego further appeals and accept the death 
penalty, like other decisions relating to the objectives of litigation, is essentially 
that of the client, whose decision the attorney must respect.” Id. at 247.)

172. This case comes from Hazard and Hodes, see 1 HH, supra note 4, 
§ 1.2:303, at 38 (Supp. 1996), who addressed the pre-2002 version of the 
repugnant-client withdrawal rule. See Model Rules of Prof’l Conduct R. 
1.16(b)(3) (1995). The 2002 amendments have not changed the analysis.

173. E. Wayne Thode, The Ethical Standard for the Advocate, 39 Tex. L. 
Rev. 575 (1961).

174. Some commentators have proposed an interpretation of the repugnant-
client withdrawal rule that is narrower still, according to which the rule adds 
virtually nothing to the other withdrawal regimes discussed above. See, e.g., 
Monroe H. Freedman, Legal Ethics and the Suffering Client, 36 Cath. U. L. 
Rev. 331, 332–33 (1987); Harold S. Lewis, Shaffer’s Suffering Client, Freed-
man’s Suffering Lawyer 38 Cath. U. L. Rev. 129, 132 (1988). For an argument 
against this narrow view, see Thomas L. Shaffer, Less Suffering When You’re 
Warned: A Response to Professor Lewis, 38 Cath. U. L. Rev. 871, 877 (1989).

175. See Model Rules of Prof’l Conduct R. 1.16(b)(4). This precise lan-
guage comes from 2002 amendments to the Rule, which replaced language that 
allowed withdrawal when a lawyer found the client’s conduct “repugnant or 
imprudent.” The current version of the rule is therefore in this respect stricter 
than its predecessor. The 2002 amendments did in one way broaden the right of 
withdrawal—by replacing the rule’s reference to “pursuing an objective” with 
“taking an action” and thereby extending the permission to withdraw to cases 
in which clients employ repugnant means in addition to cases in which they 
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pursue repugnant ends. All in all, the narrowing effect of the amendments out-
weighs their broadening effect.

176. Versions of the rule that allow withdrawal in cases of repugnant or 
imprudent client conduct, see id. R. 1.16(b)(3) (1995); Restatement (Third) 
of the Law Governing Lawyers § 32(3)(f) (2000), should be read (especially 
when imprudent is set against the backdrop of repugnant) to require conduct 
that is irresponsible, foolhardy, or even reckless, and certainly more than just 
conduct that is somehow suboptimal or that lawyer would prefer to avoid. In-
deed, allowing withdrawal in the face of more broadly imprudent actions 
would, as one commentator has pointed out, unacceptably compromise client 
autonomy. Stephen Gillers, What We Talked About When We Talked About 
Legal Ethics, 46 Ohio St. L.J. 243, 260 (1985). And although the Model 
Code version of the rule, allows withdrawal in the face of “conduct that is 
contrary to the judgment and advice of the lawyer” and therefore might seem 
to countenance withdrawal whenever a client presses a claim that the lawyer 
would prefer to concede, this regime expressly limits the rule’s application to 
“matter[s] not pending before a tribunal,” Model Code of Prof’l Responsi-
bility DR 2–110(C)(1)(e) (1980), and makes no allowance for repugnant cli-
ent withdrawal, even in sensational cases, once a dispute enters adjudication. 
The strictness of this regime—the total ban on repugnant-client withdrawal 
once a dispute has entered adjudication—has not been lost on courts. See, e.g., 
United States v. Lopez, 98 F.2d 1032, 1043 (9th Cir. 1993) (Fletcher, J., con-
curring) (observing that in California repugnance is not grounds for with-
drawal in cases before tribunals).

177. See, e.g., State v. Jones, 923 P.2d 560, 566 (Mont. 1996), which applied 
the pre-2002 version of the Model Rules’ repugnant-client withdrawal rule, 
Model Rules of Prof’l Conduct R. 1.16(b)(3) (1995).

178. Van Gieson v. Magoon, 20 Haw. 146, 154 (1910).
179. See, e.g., Ray Vann v. Shilleh, 126 Cal. Rptr. 401 (Cal. App. 1975); 

Borup v. Nat’l Airlines, Inc., 159 F. Supp. 808 (S.D.N.Y. 1958).
180. Cf. 1 HH, supra note 4, § 1.16:306, at 486.3–4 (Supp. 1998), who 

adopt a similar interpretation of the Model Rules.
181. See, e.g., Jones v. Feiger, Collison & Killmer, 903 P.2d 27 (Colo. Ct. App. 

1994).
182. This approach tracks the treatment that requests to avoid court-

appointed representations of repugnant clients receive under Model Rule 6.2(c). 
See supra notes 150–53 and accompanying text. Note that a lawyer whose dis-
taste for her client rendered her ineffective could not continue in the representa-
tion without violating Model Rule 1.1 on competence and would therefore 
anyway be required to withdraw under Model Rule 1.16(a)(1). Under the Model 
Code, the lawyer could not continue without violating DR 6-101 on compe-
tence and would therefore be required to withdraw under DR 2-110(B)(2). The 
lawyer might also be permitted to withdraw under DR 2-110(C)(1)(d), on the 
grounds that the client’s repugnant conduct “renders it unreasonably diffi cult 
for the lawyer to carry out his employment effectively.”

183. In re Crystal G. v. George G., No. A100905, 2003 WL 22520417 
(Sonoma County Sup. Ct. Nov. 6, 2003) (quoting People v. Brown, 203 Cal. 
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App. 3d 1335, 1341 (Ct. App. 1988)). The decision applied California Rules 
of Prof’l Conduct R. 3-700(C)(1)(d), the California version of Model Code 
of Prof’l Responsibility, DR 2-110(C)(1)(d) (1980).

184. Id. Note that the court added that California Rules of Prof’l Con-
duct R. 3-700(B)(1)—which requires withdrawal where a client insists upon 
unfounded harassing litigation techniques—did not apply because the client’s 
requests to fi le complaints against the human services commissioner fell outside 
the scope of representation. For analog of the California rule, see Model Code 
of Prof’l Responsibility DR 2-110(B)(1) (1980).

185. See, e.g., State v. Lynch, 796 P.2d 1150 (Okla. 1990).
186. Even those who defend adversary advocacy fi nally recognize this. As one 

commentator recognized, in writing about the Model Code, “the Code does at 
least tolerate many litigation techniques that . . . make judicial decision-making 
less reliable . . . . Examples include discrediting a truthful witness on cross-
examination; counseling a client not to retain certain records because they could 
be damaging in future litigation; cultivating an expert witness by feeding her 
only favorable information until she is locked into supporting the client’s posi-
tion; and using pre-trial motions, refusals to stipulate, and discovery requests to 
exploit a client’s greater staying power.” Schneyer, supra note 123, at 1555.

Chapter 3
The Seeds of a Lawyerly Virtue

1. Model Rules of Prof’l Conduct R. 1.2(b) (2003).
2. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 324 

(1970).
3. See, e.g., Cal. Bus. & Prof. Code §§ 6067, 6068(h) (Deering 2006); Rules 

Regulating the Florida Bar R. 1-3.1(a) (quoted at In Re Amendments to 
the Rules Regulating the Fla. Bar, 573 So. 2d 800, 803 n. 8 (Fla. 1991)); Mich. 
Bar R. 15 § 3.

4. A famous bar report, for example, insists that “[n]o member of the bar 
should indulge in public criticism of another lawyer because he has undertaken 
the representation of causes in general disfavor. Every member of the profession 
should, to the contrary, do what he can to promote public understanding of the 
service rendered by the advocate in such situations.” Lon L. Fuller & John D. 
Randall, Professional Responsibility: Report to the Judicial Conference, 44 
A.B.A.J. 1159, 1217 (1958).

5. See Restatement (Second) of Torts § 586 (1977); see also 1 Geoffrey 
C. Hazard, Jr. & W. William Hodes, The Law of Lawyering: A Handbook 
on the Model Rules of Professional Conduct § 1.1:205, at 18.38 (2d ed. 
1990, Supp. 1998) [hereinafter HH]. Note that because the immunity is abso-
lute, it applies even to statements made in bad faith, as long only as they display 
the required connection to litigation. For a collection of cases, see 1 Ronald E. 
Mallen & Jeffrey M. Smith, Legal Malpractice § 6.25, at 353–54 (3d ed. 
1989). For a critical discussion see Paul Hayden, Reconsidering the Litigator’s 
Absolute Privilege to Defame, 54 Ohio St. L.J. 985 (1993).
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6. See, e.g., Salaymeh v. Interqual, Inc., 508 N.E.2d 1155 (Ill. 1987); see also 
1 Mallen & Smith, supra note 5, § 6.25, at 353–54 (citing Restatement (Sec-
ond) of Torts § 772 (1979)).

7. See 1 HH, supra note 5, § 1.1:205, at 18.37. Note that this immunity de-
pends on the lawyer’s good faith. Lawyers who proceed in bad faith may be li-
able as accessories to their clients’ torts.

8. In trademark, see, e.g., Electronic Laboratory Supply Co. v. Cullen, 977 
F.2d 798 (3d Cir. 1992), which held that lawyers who fi led an application on 
behalf of a client who sought to seize goods on the basis of trademark viola-
tions were not “applicants” under the Lanham Act and so not liable when the 
seizure turned out to be unwarranted. In conspiracy, see, e.g., Azrielli v. Cohen 
Law Offi ces, 21 F.3d 512, 521–22 (2d Cir. 1994), which held that a law fi rm 
that advises a business but does not participate in its management does not 
“conduct or participate” in the enterprise and so is not guilty of racketeering 
under the Federal RICO statute. See also Bailey v. Trenam, Simmons, Kemker, 
Scharf, Barkin, Frye & O’Neill, P.A., 938 F. Supp. 825, 827 (S.D. Fla. 1996).

9. See supra ch. 2, note 10 and accompanying text. This form of liability has 
been expanding in recent years. See infra ch. 9, note 110 and accompanying text.

10. A classic case, concerning a mob lawyer, is In re Disbarment Proceedings, 
184 A. 59 (Pa. 1936). A more recent case is Ryan v. United States, 74 F.3d 1161 
(11th Cir. 1996), in which a lawyer who charged drug smugglers a $10,000 re-
tainer in exchange for promising to defending them if they were caught was 
convicted of conspiracy to import illegal drugs.

11. Fuller & Randall, supra note 4, at 1217.
12. David Luban, Selling Indulgences: The Unmistakable Parallel Between 

Lynne Stewart and the President’s Torture Lawyers, Slate, Feb. 14, 2005, 
http://www.slate.com/id/2113447/. Luban is of course a critic of lawyers’ 
nonaccountability.

13. Support for the claims made in this footnote may be found in Canons of 
Professional Ethics, Canon 5 (1965) (including the quotations regarding the 
express rights and duties of defense counsel); Model Rules of Prof’l Con-
duct R. 3.4(e) (2003) (including the quotations regarding the prohibition of 
asserting personal knowledge of facts in issue and personal opinions); Model 
Code of Prof’l Responsibility DR 7-106(C)(4) (1980) (issuing a virtually 
identical command); Restatement (Third) of the Law Governing Lawyers 
§ 107(1) (2000) (same); Lord MacMillan, Law and Other Things 181 
(1937) (including the quotation from MacMillan).

14. Johns v. Smyth, 176 F. Supp. 949 (E.D. Va. 1959).
15. The lawyer “stated that the evidence against [his client] was overwhelm-

ing and that he was not going to insult the jury’s intelligence” and added “that 
if they found [the client] guilty they should ‘not ever look back’ and agonize re-
garding whether they had done the right thing.” People v. Swanson, 943 F.2d 
1070 (9th Cir. 1991), (citing Osborn v. Shillinger, 861 F.2d 612, 629 (10th Cir. 
1988)).

16. People v. Lang, 11 Cal. 3d 134, 138 (1974).
17. The lawyer, acting in a capital sentencing hearing, “made public statements 

to the effect that [his client] was not amenable to rehabilitation,” compared the 
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client “to sharks feeding in the ocean in a frenzy; something that’s just animal in 
all respects,” and told the court that “in essence his client deserved the death 
sentence.” Osborn v. Shillinger, 861 F.2d 612, 628–29 (10th Cir. 1988).

18. See the discussion of lying in chapter 2.
19. See the discussion of cheating in chapter 2.
20. Recall that although the ethical rule against proffering perjured testimony 

may constitutionally be applied even to the testimony of a criminal defendant, 
see Nix v. Whiteside, 475 U.S. 157, 171 (1986), the degree of certainty that is 
required before the rule is triggered is higher in the criminal than in the civil 
context. When Model Rule 3.3(a)(3) permits lawyers to refuse to offer evidence 
that they reasonably believe is false it excludes the testimony of a criminal 
defendant. See Model Rules of Prof’l Conduct R. 3.3(a)(3) (2003). And 
the cases following Nix v. Whiteside insist that criminal defense lawyers must 
have a fi rm factual basis for treating their client’s testimony as perjured and ob-
serve that this standard will rarely be satisfi ed. See, e.g., United States v. Long, 
857 F.2d 436, 445 (8th Cir. 1988). These matters are discussed in chapter 2.

21. Recall that criminal defense lawyers whose clients wish to appeal convic-
tions may not ignore frivolous grounds for appeal altogether but must, if their 
clients insist, identify everything in the record that arguably supports their cli-
ent’s appeals. See Anders v. California, 386 U.S. 738 (1967).

22. Von Molke v. Gillies, 332 U.S. 708, 725 (1948). The point is also made 
elsewhere. See, e.g., Wood v. Georgia, 450 U.S. 261, 271–72 (1981) (holding 
that the Sixth Amendment right to counsel contains a “correlative right to rep-
resentation that is free from confl icts of interest”); State v. Christenson, 820 
P.2d 1303, 1306 (Mont. 1991) (holding that the Sixth Amendment right to ef-
fective assistance of counsel includes a right to counsel’s “undivided loyalty”).

23. People v. Lang, 11 Cal. 3d 134, 139 (1974).
24. Id.
25. United States ex rel Wilcox v. Johnson, 555 F.2d 115, 122 (3d Cir. 1977); 

see also State v. Jones, 923 P.2d 560, 566 (Mont. 1996).
26. Frazer v. United States, 18 F.3d 778, 782 (9th Cir. 1994) (quoting United 

States v. Swanson, 943 F.2d 1070, 1074 (9th Cir. 1991)).
27. Jones, 923 P.2d at 566.
28. Frazer, 18 F.3d at 782. The idea that a lawyer who abandons professional 

detachment and acts on her private doubts about her client’s cause suffers a 
confl ict of interest is not special to Frazer. For other cases that advance this idea 
see, e.g., Osborn v. Shillinger, 861 F.2d 612, 629 (10th Cir. 1988) (“A defense 
attorney who abandons his duty of loyalty to his client and effectively joins the 
state in an effort to attain a conviction or death sentence suffers from an obvi-
ous confl ict of interest.”); Swanson, 943 F.2d at 1075 (“[A]n attorney who is 
burdened by a confl ict between his client’s interests and his own sympathies to 
the prosecution’s position is considerably worse than an attorney with loyalty to 
other defendants, because the interests of the state and the defendant are neces-
sarily in opposition.”); Jones, 923 P.2d at 566 (“An attorney who abandons his 
or her duty of loyalty may create a confl ict of interest.”).

29. Johns v. Smyth, 176 F. Supp. 949, 953 (E.D. Va. 1959). The court in 
question was hearing a federal habeas petition brought by a prisoner whose 

292 NOTES TO CHAPTER 3

12Markovits_Notes 255-340.indd   29212Markovits_Notes 255-340.indd   292 7/31/08   10:10:51 AM7/31/08   10:10:51 AM



trial counsel had refused to contest the charges, asserting that given his private 
beliefs about the case, “you can talk about legal duty to client all you want, but 
I consider it dishonest to get up before a jury and try to argue [for acquittal].” 
Id. The court recognized that “[n]o attorney should ‘frame’ a factual defense in 
any case,” id., and, moreover, that under the standards that applied at the time, 
“error[s] of judgment, such as an election with respect to trial tactics . . . [were] 
not properly reviewable in habeas corpus unless the trial [was] a farce.” Id. at 
952. But the court concluded that “the defendant was entitled to the faithful 
and devoted service of his attorney uninhibited by the dictating conscience,” id. 
at 953, so that “when defense counsel, in a truly adverse proceeding, admits 
that his conscience would not permit him to adopt certain customary trial pro-
cedures, this extends beyond the realm of judgment.” Id. at 952. The court 
therefore crafted an exception to the general rule and granted habeas, refl ecting 
that “indeed it would be a dark day in the history of our judicial system if a 
conviction is permitted to stand where an attorney . . . candidly admits that his 
conscience prevented him from representing his client according to the custom-
ary standards prescribed by attorneys and the courts.” Id. at 954.

30. Frazer, 18 F.3d at 782 (quoting Swanson, 943 F.2d at 1074 (quoting 
Osborn, 86 F.2d at 625 (quoting United States v. Cronic, 466 U.S. 648, 666 
(1984)).

31. Sanctions have been recommended against lawyers who breach their du-
ties of professional detachment. See, e.g., Swanson, 943 F2d at 1076.

32. See Strickland v. Washington, 466 U.S. 668 (1984).
33. United States v. Cronic, 466 U.S. 648, 659 (1984); see also Cuyler v. Sul-

livan, 446 U.S. 335, 349–50 (1980) (“a defendant who shows that a confl ict of 
interest actually affected the adequacy of his representation need not demon-
strate prejudice in order to obtain relief.”); Wood v. Georgia, 450 U.S. 261, 272 
(1981); Burger v. Kemp, 483 U.S. 776, 783 (1986); Mickens v. Taylor, 535 U.S. 
162 (2002).

34. State v. Jones, 923 P.2d 560, 566 (Mont. 1996) (quoting Frazer, 18 F.3d 
at 784). A loyal and professionally detached counsel is in this respect like an 
impartial and engaged factfi nder (that is, a fact-fi nder that seeks without bias 
to impose its view of the truth), which is also essential to the authority of the 
judicial process. See, e.g., United States v. Nelson, 277 F.3d 164 (2d Cir. 2002). 
The different requirements that apply in the two cases—the lawyer’s loyalty 
and detachment and the factfi nder’s impartiality and engagement—are ex-
plained by the different contributions that lawyers and factfi nders make to the 
overall authority of adjudication. I take up the lawyer’s contribution in detail 
in Part III.

35. See, e.g., In re Harshey, 740 N.E.2d 851 (Ind. 2001). I discuss the case in 
greater detail in chapter 2.

Moreover, the rule that a lawyer may not impose her private judgment of a 
client’s claim on settlements applies even outside the immediate shadow of a 
tribunal. For example, “a lawyer may not ethically break off negotiations with 
an opposing party simply because she has doubts about the viability of her cli-
ent’s case.” See A.B.A. Comm. on Ethics and Prof’l Responsibility, Formal Op. 
94–387 (1994).
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36. See, e.g., Singleton v. Foreman, 435 F.2d 962, 970 (5th Cir. 1970). The 
Singleton court expressly added that the confl ict can arise even when the adver-
sity between lawyer and client is not “of an economic character.” Id.

37. 1 HH, supra note 5, § 3.3:201, at 581–82 (Supp. 1994).
38. This language, quoted in Ted Schneyer, Professionalism as Politics: The 

Making of a Modern Legal Ethics Code, in Lawyers’ Ideals/Lawyers’ Prac-
tice: Transformations in the American Legal Profession 95, 122 (Robert 
L. Nelson et al. eds., 1992), was used by the American Trial Lawyer’s Associa-
tion to support the expansion of the duty to keep client confi dences enacted by 
the 1983 version of the Model Rules. That version of the confi dentiality princi-
ple was probably too broad, and the principle has since been narrowed. See 
Model Rules of Prof’l Conduct R. 1.6(b)(2)–(3) (2003). But although the 
trial lawyers employed the idea that lawyers must serve rather than judge their 
clients to support an extreme and unjustifi ed conclusion, this conception of the 
adversary advocate clearly does support some duty of confi dentiality, which re-
quires lawyers to lie in some measure.

39. Charles P. Curtis, The Ethics of Advocacy, 4 Stan. L. Rev. 3, 9 (1951).
40. Model Rules of Prof’l Conduct R. 3.1 cmt. 1. This idea also appears 

in the Model Code, which says that “[a] lawyer shall not intentionally fail to 
seek the lawful objectives of his client through reasonably available means . . . .” 
Model Code of Prof’l Responsibility DR 7-101(A)(1) (1980).

41. The word “intolerable” is Charles Fried’s, who applied it to refusals to 
plead technical defenses such as the statute of limitations and the statute of 
frauds. See Charles Fried, The Lawyer as Friend: The Moral Foundations of the 
Lawyer-Client Relation, 85 Yale L.J. 1060, 1085 (1976).

42. Moreover, even civil advocates acquire greater affi rmative duties to pro-
mote the truth before tribunals at which no adversary is present. Model Rule 
3.3(d) states, in general terms, that “[i]n an ex parte proceeding, a lawyer shall 
inform the tribunal of all material facts known to the lawyer that will enable the 
tribunal to make an informed decision, whether or not the facts are adverse.” 
Model Rules of Prof’l Conduct R. 3.3(d) (2003). The contrast to this 
broad, affi rmative, and nontechnical commitment to truth emphasizes the many 
ways in which adversary advocates’ professional duties to lie survive the more 
modest duties of candor that apply in ordinary circumstances. And the fact that 
the broader duties to truth arise when no adversary is present underlines the 
connection between the lawyers’ duties to lie and her adversary role.

Finally, although only as a curiosity, note that applicants for bar admission 
and lawyers in connection with bar admissions or disciplinary matters also face 
broader affi rmative duties to disclose. In particular, they may not “fail to dis-
close a fact necessary to correct a misapprehension known by the person to 
have arisen in [a] matter . . . except that this rule does not require disclosure of 
information otherwise protected by Rule 1.6.” Model Rules of Prof’l Con-
duct R. 8.1.

43. ABA Standards for Criminal Justice Standard 3–3.9(a) (3d ed. 1993). 
This standard also forbids prosecutors from bringing charges that are not sup-
ported by probable cause, see id., as do the Model Rules. See Model Rules of 
Prof’l Conduct R. 3.8(a).
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44. Id. Standard 3–3.9(f).
45. Id. Standard 3–3.9(b).
46. Id. Standard 3–3.9(b)(1). Indeed, “[a] prosecutor should not be compelled 

by his or her supervisor to prosecute a case in which he or she has a reasonable 
doubt about the guilt of the accused.” Id. Standard 3–3.9(c).

47. See id. Standard 3–5.7(b).
48. “[T]he advocate has a duty to use legal procedure for the fullest benefi t of 

the client’s cause.” Model Rules of Prof’l Conduct R. 3.1 cmt. 1 (2003). 
This idea also appears in the Model Code, which says that “[a] lawyer shall not 
intentionally fail to seek the lawful objectives of his client through reasonably 
available means . . . .” Model Code of Prof’l Responsibility DR 7–101(A)(1) 
(1980).

49. ABA Standards for Criminal Justice Standard 3–3.11(a). Note also 
Standard 3–3.11(c), which forbids prosecutors from intentionally avoiding pur-
suit of evidence because it damages the prosecution’s case. See also Model 
Rules of Prof’l Conduct R. 3.8(d). The prosecutor’s ethical duties are 
broader than the constitutional requirement to reveal evidence to the defense 
established by Brady v. Maryland, 373 U.S. 83 (1963). In particular, they are 
not limited by considerations involving the signifi cance of the evidence or the 
propriety of the defense’s request.

50. See ABA Standards for Criminal Justice Standard 3–1.2(c); see also 
Berger v. United States, 295 U.S. 78 (1935).

51. In practice, of course, states may seek injustice (including through their 
prosecutors). But states may not legitimately seek injustice, whereas private par-
ties may.

52. Support for the claims made in this footnote may be found in Marvin E. 
Frankel, The Search for Truth: An Umpireal View, 123 U. Penn. L. Rev. 1031 
(1975) (setting forth Frankel’s proposal that advocates ought to pursue truth 
above their clients’ interests); id. at 1052 (claming to wish merely to “modify 
(not abandon) the adversary ideal”); id. at 1056 (including the quoted language 
acknowledging his proposal’s inconsistency with more fundamental ideals and 
that his proposal stretches our conception of the partisan advocate); id. at 1059 
(concluding that he would sacrifi ce truth if forced to choose).

Support for the footnote’s discussion of the New Jersey rule can be found at 
N.J. Rules of Prof’l Conduct R. 3.3(a)(5) (1984); 2 HH, supra note 5, 
§AP4:104, at 1264 (2d ed. 1990) (containing the quoted language calling the 
rule a “‘radical proposition’”); Michael P. Ambrosio, The “New” New Jersey 
Rules of Professional Conduct: Reordered Priorities for Public Accountability, 
11 Seton Hall Legis. J. 121, 138 (1987) (including the quotation observing 
that the rule “‘seems to confl ict with the basic premise that an advocate must 
present a client’s cause in its best light.’”); Raymond R. Trombadore, The New 
Jersey Rules of Professional Conduct: A Recipe for Good Lawyering, 18 Seton 
Hall L. Rev. 606, 610 (1988) (including the quotation from the chair of the 
New Jersey Supreme Court Disciplinary Review Board); Supreme Court of New 
Jersey, Administrative Determination in Response to the Report and Recom-
mendation of the Supreme Court Commission on the Rules of Professional Con-
duct, N.J. L.J., Sept. 22, 2003, at 59, 65, 173 N.J.L.J. 1131, 1137 (retreating 
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from the rule and including the quotation observing that “the very nature of the 
rule makes compliance diffi cult”); N.J. Rules of Prof’l Conduct R. 3.3(a)(5) 
(2004) (continuing to cabin lawyers’ obligations to lie more narrowly than do 
the Model Rules); In re Seelig, 180 N.J. 234, 850 A.2d 477 (2004) (showing 
some inclination to enforce New Jersey’s higher standards).

The discussion in this footnote benefi ted enormously, especially in its account 
of the particulars of New Jersey’s experience, from Daniel Walfi sh, Making Law-
yers Responsible for the Truth: The Infl uence of Marvin Franklin’s Proposal for 
Reforming the Adversary System, 35 Seton Hall L. Rev. 613 (2005).

53. 1 HH, supra note 5, § 5.8, at 5–25 (3d ed. Supp. 2004). Hazard and 
Hodes associate such slavish devotion with the view that the law of lawyering 
“compels persons of normal sensibilities to discard their moral autonomy,” id., 
and call this complex of views “plainly incorrect.” Id. But although they are 
right to attack any suggestion that lawyers must unconstrainedly serve their cli-
ents, Hazard and Hodes are wrong to conclude that lawyers retain their moral 
autonomy. Even constrained loyalty involves a signifi cant sacrifi ce of autonomy, 
as Hazard has elsewhere acknowledged. See Geoffrey C. Hazard, Jr., Equal Op-
portunity in the Practice of Law, 27 San Diego L. Rev. 127, 136 (1990).

54. Id. at 135–38.
55. As Heidegger, quoting Hölderlin, was fond of saying, “But where the dan-

ger is, grows / The saving power also.” Martin Heidegger, The Question 
Concerning Technology, in The Question Concerning Technology and 
Other Essays 3, 28 (William Lovitt trans., 1977).

56. Something like an ideal of lawyerly fraternity is developed in Anthony T. 
Kronman, The Lost Lawyer: Failing Ideals of the Legal Profession 
(1993).

57. The canonical account of lawyerly friendship appears in Charles Fried, 
The Lawyer as Friend: The Moral Foundations of the Lawyer-Client Relation, 
85 Yale L.J. 1060 (1976).

58. Id. at 1071 (acknowledging that “the ordinary concept of friendship pro-
vides only an analogy”).

59. See, e.g., William H. Simon, The Ideology of Advocacy: Procedural Jus-
tice and Professional Ethics, 1978 Wis. L. Rev. 29, 108 (“Fried has described 
the classical notion, not of friendship, but of prostitution.”).

60. Aristotle, The Nicomachean Ethics bk. VIII, at 1156b (David Ross 
trans., J.L. Ackrill & J.O. Urmson eds., Oxford University Press 1998) (“Perfect 
friendship is the friendship of men who are good, and alike in virtue.”).

61. Recall Model Rule 1.2 and the discussion of the rule in chapter 1.
62. Thus lawyers may take measures that damage their clients’ interests when 

this is necessary to collect their fees. Model Code of Prof’l Conduct DR 
4-101(C)(4) (1980). And even the lawyer’s duty of confi dentiality includes an 
exception that allows lawyers sometimes to divulge client confi dences in self-
defense. See Model Rules of Prof’l Conduct R. 1.6(b)(5) (2003).

63. The analogy between lawyers and poets is not, as it happens, without 
precedent. Charles Curtis observed the analogy half a century ago, when he pro-
posed to “[c]ompare the lawyer with the poet whose speech goes to the heart of 
things,” and added, quoting Thoreau, that the lawyer “is that one especially 
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who speaks civilly to Nature as a second person and in some sense is the patron 
of the world. Though more than any he stands in the midst of Nature, yet more 
than any he can stand aloof from her.” Charles P. Curtis, The Ethics of Advo-
cacy, 4 Stan. L. Rev. 3, 23 (1951) (quoting 7 The Writings of Henry David 
Thoreau 289 (1906)).

64. Note, however, that where Plato’s analogy is between two harmonies—
between a state governed by the wise and a soul governed by reason—the anal-
ogy that I shall develop is between two disharmonies. The lawyer and the poet 
both preside, as we shall see, over perpetual confl ict. (Plato, of course, had his 
own views about poets, See Plato, The Republic § 603a (Paul Shorey trans., 
1930) in The Collected Dialogues of Plato (Edith Hamilton & Hunting-
ton Cairns eds., 1961), and I shall not even try to address the complicated ques-
tion of the relation between Plato’s account of poets and Keats’s, see infra.)

65. Keats introduced the term “negative capability” in John Keats, Letter to 
George and Tom Keats, 21, 27 (?) Dec. 1817, in Letters of John Keats 43 
(Robert Gittings ed., 1970).

66. John Keats, Letter to Richard Woodhouse, 27 Oct. 1818, in Letters of 
John Keats, supra note 65, at 157.

67. Keats, supra note 65.
68. 1 HH, supra note 5, Introduction § 403, at Intro-26 (2d ed. Supp. 1998).
69. Keats, supra note 65.
70. Fuller & Randall, supra note 4, at 1160 (excerpted in Lon L. Fuller, The 

Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 383 (1978)).
71.  In this feature, my account of negative capability displays some similarity 

to certain ideas Roberto Unger has developed under the same heading. See, e.g., 
Roberto Mangabeira Unger, The Critical Legal Studies Movement, 96 Harv. L. 
Rev. 561, 650–53 (1983).

72. Kronman, supra note 56, at 66–74.
73. Support for the claims made in this footnote can be found at Model 

Rules of Prof’l Conduct R. 3.3(a)(3) (2003) (indicating that lawyers must 
reveal adverse legal authority); 1 HH, supra note 5, § 3.3:206, at 591 (Supp. 
1998) (giving the traditional explanation, quoted in the footnote, for the asym-
metry between revealing adverse precedent and adverse facts).

74. Support for the claims made in this footnote can be found in 24 Charles 
Alan Wright & Kenneth W. Graham, Jr., Federal Practice and Proce-
dure § 5484, at 318, 328 (1986) (indicating that attorney-client privilege can 
be exercised to block attorney testimony with respect to communications whose 
content the client himself may be forced to reveal). See also Upjohn Co. v. 
United States, 449 U.S. 383, 395–96 (1981) (“The privilege only protects com-
munications, it does not protect disclosure of the underlying facts by those who 
communicated with the attorney . . . . The client cannot be compelled to answer 
the question, ‘What did you say or write to the attorney?’ but may not refuse to 
disclose any relevant fact within his knowledge merely because he incorporated 
a statement of such fact into his communication to his attorney.”); Fisher v. 
United States, 425 U.S. 391, 404 (1976) (indicating that the attorney-client 
privilege extends to prevent the lawyer from revealing facts that she knows 
apart from privileged communications in criminal contexts when the client 
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could refuse to reveal these facts by citing his Fifth Amendment privilege against 
self-incrimination.)

75. See Model Rules of Prof’l Conduct R. 1.6, 4.1, and the discussion of 
these rules supra chapter 2.

76. Support for the claims made in this footnote can be found at D.C. Rules 
of Prof’l Conduct R. 3.3(b) (2007) (allowing witnesses whose testimony 
their lawyer knows is false to proceed in narrative form); Conn. Bar Formal Op. 
42 (1992) (same); People v. Johnson, 77 Cal. Rptr. 2d 805 (Cal. App. 1998) 
(same); State v. Long, 714 P.2d 465 (Ariz. Ct. App. 1986) (same); Sanborn v. 
State, 474 So. 2d 309 (Fla. Ct. App. 1985) (same); Model Rule 3.3(a)(3) & 
cmts. 6–7 (setting forth the majority view that the narrative approach does not 
satisfy the duty of candor); see also Nix v. Whiteside, 475 U.S. 157, 170 n.6 
(1986) (same); State v. McDowell, 669 N.W.2d 204 (Wis. Ct. App. 2003) (for-
bidding the narrative approach on the grounds that it impermissibly discloses 
client perjury).

77. See 1 HH, supra note 5, §1.6:102, at 132–134.2 (Supp. 1998) for cites.
78. See Model Rules of Prof’l Conduct R. 1.7(b)(3); Restatement 

(Third) of the Law Governing Lawyers § 122(2)(b) (2000); United Sewage 
Agency v. Jelco, 646 F.2d 1339 (9th Cir. 1981); Baldasarre v. Butler, 625 A.2d 
458, 467 (N.J. 1993). Note that earlier ethics regimes were even stricter in this 
connection and made confl icts involving adverse positions even in unrelated 
matters nonwaivable. See, e.g., Cinema 5 v. Cinerama, 528 F.2d 1384 (2d Cir. 
1976).

79. Fuller & Randall, supra note 4, at 1160 (excerpted in Lon L. Fuller, The 
Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 382 (1978)).

80. As Fuller says, “If it is true that a man in his time must play many parts, 
it is scarcely given to him to play them all at once.” Id.

81. See Model Rules of Prof’l Conduct R. 3.7; Model Code of Prof’l 
Responsibility DR 5–101(B) & 5–102 (1981).

82. 1 HH, supra note 5, § 2.7:102, at 679 (Supp. 1996). Sometimes commen-
tators go on to say that for a lawyer to testify would create a confl ict of interest 
with the client, see, e.g., id. § 3.7:103, at 680, but this does not add much, as it 
does not explain what the confl ict consists in. Finally, the rule is sometimes ex-
plained in historical terms as a descendant of the common law rule that parties 
and their agents (including their lawyers) were generally barred from testifying 
in their own causes. See id. § 3.7:102, at 678. The explanation of course justi-
fi es nothing.

83. Support for the claims made in this footnote may be found in Model 
Rules of Professional Conduct R. 3.4(e) (2003) (indicating that a lawyer 
may not express her personal opinions about a client’s cause or vouch for her 
client); 1 HH, supra note 5, § 3.4:101, at 624 (2d ed. 1990) (including the quo-
tation in the footnote opining that this rule “is troublesome precisely because it 
protects less substantial interests and is not vital to the protection of the system 
itself”).

84. See, e.g., Willy v. Coastal Corp., 647 F. Supp. 116 (E.D. Tex. 1986), rev’d 
on jurisdictional grounds, 855 F.2d 1160 (5th Cir. 1988); Balla v. Gambro, Inc., 
584 N.E.2d 104 (Ill. 1991); Herbster v. N. Am. Co. for Life & Health Ins., 501 
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N.E.2d 343 (Ill. App. Ct. 1986); 1 HH, supra note 5, § 1.16:206, at 477 (Supp. 
1998); Grace M. Giesel, The Ethics or Employment Dilemma of In-House 
Counsel, 5 Geo. J. Legal Ethics 535, 557–62 (1992); Sara A. Corello, Note, 
In-House Counsel’s Right to Sue for Retaliatory Discharge, 92 Colum. L. Rev. 
389, 399–415 (1992). Sometimes lawyers do succeed at bringing such claims. 
See, e.g., Wieder v. Skala, 609 N.E.2d 105 (N.Y. 1992) (breach of contract); 
Mourad v. Auto. Club Ins. Ass’n, 465 N.W.2d 395 (Mich. Ct. App. 1991).

85. Model Rules of Prof’l Conduct Preamble ¶ 8 (1983).
86. Id. Preamble ¶ 8.
87. Id. Preamble ¶ 8.
88. See supra ch. 1, note 2 and accompanying text.

Chapter 4
Introducing Integrity

1. Model Rules of Prof’l Conduct Preamble ¶ 8 (1983).
2. 1 Geoffrey c. Hazard, jr. & W. William Hodes, The Law of Lawyer-

ing: A Handbook on the Model Rules of Professional Conduct 
§1.2:301, at 36 (2d ed. Supp. 1996) [hereinafter HH]. Such remarks lead Wil-
liam Simon to call the idea that “the lawyer must—or at least may—pursue any 
goal of the client through any arguably legal course of action and assert any 
nonfrivolous claim” the “Dominant View” of legal ethics. William Simon, The 
Practice of Justice: A Theory of Lawyers’ Ethics 7 (1998).

3. This point is powerfully developed in Simon, supra note 2.
4. Model Rules of Prof’l Conduct Preamble ¶ 8 (1983).
5. The need to moderate adversary advocacy in the face of imperfections in 

the legal system is emphasized by David Luban and by William Simon. See 
David Luban, Lawyers and Justice 67–103 (1988); Simon, supra note 2, at 
53–76.

6. The need to moderate adversary advocacy in the face of nonconsequential-
ist moral ideas is emphasized by David Luban and especially by Arthur Ap-
plbaum. See Luban, supra note 5, at 50–103; Arthur Applbaum, Ethics for 
Adversaries 113–35, 175–203 (1999). As Applbaum remarks, a successful de-
velopment of the adversary system defense “will have to do more than simply 
invoke the balance of consequences,” id. at 177, but will instead have to be 
“reasonably acceptable” even to those whom the adversary system harms. Id. at 
258.

7. This example is discussed in detail in chapter 2.
8. See, e.g., Fed. R. Evid. 412; N.Y. Crim. Proc. Law § 60.42 (McKinney 

2006); Cal. Penal Code § 1347(b) (Deering 2006); Maryland v. Craig, 497 
U.S. 836 (1990). But see Crawford v. Washington, 541 U.S. 36 (2004).

Note, however, that not all developments in this connection have been salu-
tary. In particular, recent decades have seen a systematic undermining of the 
legal services corporations through which the legal system had sought to bring 
the distribution of access to lawyers more nearly into line with what the adver-
sary system excuse requires. See, e.g., Legal Aid Soc’y v. Legal Servs. Corp., 145 
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F.3d 1017 (9th Cir. 1998); Reg’l Mgmt. Corp. v. Legal Servs. Corp., 186 F.3d 
457 (4th Cir. 1999); W. Ctr. On Law & Poverty v. Legal Servs. Corp., 592 F. 
Supp. 338 (D.D.C. 1984).

9. William Simon perhaps comes closest to recommending that the legal pro-
fession abandon adversary advocacy outright, when he argues for a “Contex-
tual View” of legal ethics, whose “basic maxim is that the lawyer should take 
such actions as, considering the relevant circumstances of the particular case, 
seem likely to promote justice.” Simon, supra note 2, at 9. For Simon, more-
over, “justice” means resolution of the case on the “legal merits,” with law 
being understood in a broad sense, so that a lawyer should “decide questions of 
justice . . . [by] think[ing] about them as she would if she were a judge.” Id. at 
138–39. This standard—which seems to eliminate the gap between lawyer and 
judge that, I have said, constitutes adversary advocacy’s core—suggests that 
Simon is contemplating a complete departure from adversary ethics.

But Simon seems fi nally reluctant to go quite so far, and elsewhere insists that 
“[t]he Contextual View incorporates much of the traditional lawyer role, in-
cluding the notion that lawyers can serve justice through zealous pursuit of cli-
ents’ goals,” id. at 11, and adds that “thinking like a judge does not necessarily 
mean reaching the same decisions that one would make as a judge,” id. at 139. 
Moreover, Simon certainly accepts that differences in institutional competence 
may sometimes lead the conclusions of judges and lawyers properly to diverge.

This leaves it unclear how completely Simon distances himself from adversary 
advocacy, and in particular whether Simon acknowledges a distinctive, and dis-
tinctively adversary, social function for lawyers or instead treats adversary law-
yering as a shallow and contingent feature of our legal practice, that refl ects 
differences only in technical capacity and not in basic ideals or social purposes.

10. Geoffrey C. Hazard, Jr., The Future of Legal Ethics, 100 Yale L.J. 1239, 
1245 (1991).

11. Geoffrey Hazard is a case in point. Hazard is persuaded that the adver-
sary system excuse straightforwardly justifi es lawyers’ partisanship. See Hazard, 
supra note 10. But rather than simply redirecting this same argument to answer 
my charges that lawyers lie and cheat, Hazard feels the need to refute these 
charges directly, denying that lawyers are professionally vicious at all. See Geof-
frey Hazard, Humanity and the Law, 16 Yale J.L. & Human. 79 (2004).

12. Bernard Williams, History, Morality, and the Test of Refl ection, in Chris-
tine M. Korsgaard, The Sources of Normativity 210, 210–11 (1996).

13. See Aristotle, The Nichomachean Ethics, bk. I, chs. 4–12 (David 
Ross trans., J.L. Ackrill & J.O. Urmson eds., Oxford University Press 1998).

Plato, incidentally, also believed the just man to be happier than the unjust 
one. Specifi cally, Plato argued that “[t]he just soul and the just man then will 
live well and the unjust ill” and that “he who lives well is blessed and happy, 
and he who does not the contrary.” Plato, The Republic § 353e–354a (Paul 
Shorey trans., 1930) in The Collected Dialogues of Plato (Edith Hamilton & 
Huntington Cairns eds., 1961). Plato’s position, however, is in fact the polar op-
posite of Aristotle’s. Thus, Aristotle took well-being to be the fundamental idea 
and derived an ethical theory from the conditions for promoting well-being. 
Plato, by contrast, took ethical obligation to be the fundamental idea and sought 
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to explain why a person who violates the principles of ethics will always and 
inevitably suffer diminished well-being. (This is the source of Plato’s well-known 
concern to show that even a person possessing the power to violate ethical prin-
ciples with impunity even—to use Plato’s own example, the wearer of the Ring 
of Gyges—will be happiest if he nevertheless resists temptation and acts justly. 
See id. at § 359c).

14. This view of Christianity owes much to Isaiah Berlin. See Isaiah Berlin, 
Two Concepts of Liberty, § III (The Retreat to the Inner Citadel), in Four 
Essays on Liberty (1969). Of course, as Pascal’s wager makes plain, it is a 
dubious proposition whether asceticism adopted with this motive involves any 
genuine self-sacrifi ce at all. Indeed, even an ascetic who did not take heaven se-
riously might (as Berlin observed) adopt asceticism as simply a self-interested 
effort to limit her desires in the face of the prospect that whatever desires she 
has will be frustrated.

The reference to Christianity in this context proceeds only by way of present-
ing a historically familiar example. There is no reason to think that the form of 
perverse asceticism that I am discussing is peculiarly Christian, and certainly none 
to think that Christianity possesses a monopoly on this form of self-abnegation.

15. It is an open question whether the advances can be sustained without suf-
fering the pathologies. In particular, it is plausible that the institutions and prac-
tices that in fact sustain and express the ideal of human equality throughout the 
modern world are hostile to the institutions and practices through which per-
sons most naturally seek to take authorship of their lives. I elaborate this con-
nection in Part III.

16. This paragraph borrows loosely from Thomas Hill’s similar expressions 
of related ideas, see Thomas Hill, Autonomy and Self-Respect 176–77 
(1991), although my development of these ideas will ultimately depart from 
Hill’s. In particular, Hill approaches authorship and related considerations in 
the shadow of his commitment to Kant’s ethics, whereas I believe (as I argue in 
chapters 6 and 7) that Kant’s moral thought, like all impartialist theories, is 
fundamentally hostile to this more intimate tradition in ethics. Indeed, Hill’s 
Kantianism limits his interest in authorship from the outset, by way of his ex-
press intention to apply such ideas only in connection with ambitions and ac-
tions that “do not have to do with the welfare, rights, or interests of others.” 
Id. at 174. By contrast, I shall extend ethical considerations concerning author-
ship to cases in which other persons’ moral claims are at stake and expressly 
argue that these considerations can sometimes outweigh such claims.

17. This suggestion is expressed in the liberating elements of Nietzsche’s 
thought. See, e.g., Friedrich Nietzsche, On the Genealogy of Morals 1–
56 (Walter Kaufman ed. & trans., 1969).

18. See Bernard Williams, A Critique of Utilitarianism, in J.J.C. Smart & 
Bernard Williams, Utilitarianism: For and Against 76, 98 (1973) [herein-
after Williams, A Critique of Utilitarianism].

19. Id. at 108.
20. Id. at 109.
21. Thomas Nagel, The View from Nowhere 182 (1986). Nagel adds that 

this will produce “an acute sense of moral dislocation.” Id.
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22. Williams, A Critique of Utilitarianism, supra note 18, at 116 n.18.
23. Id. at 117.
24. Id. at 98.
25. I am skeptical about whether such considerations can fi nally do much to 

salvage Jim’s integrity, for reasons that I address in greater detail below.

Chapter 5
An Impartialist Rejoinder?

1. The statement of third-personal impartiality that I present in the main text 
borrows heavily from T.M. Scanlon, What We Owe to Each Other 79–81 
(1998).

2. The dictum is attributed to Bentham by Mill. See John Stuart Mill, 
Utilitarianism 60 (George Sher ed., Hackett 1979) (1863). Although it is 
commonly thought that Bentham never used this form of words himself—and 
Mill certainly provides no citation—Bentham in fact did utter almost the exact 
phrase that Mill reports, saying that “every individual in the country tells for 
one; no individual for more than one.” See Jeremy Bentham, Rationale of Ju-
dicial Evidence, in 7 The Works of Jeremy Bentham 334 (John Bowring ed., 
Edinburgh, W. Tait 1843).

3. This is of course a highly schematic account, which abstracts from a host 
of familiar questions about the more detailed structure of third-personal impar-
tiality. Such questions have been most systematically addressed in connection 
with the utilitarian version of third-personal impartiality, specifi cally in the de-
bate over what David Lyons has called the forms and limits of utilitarianism. 
See generally David Lyons, The Forms and Limits of Utilitarianism (1978). 
The questions include: whether value should be understood purely quantita-
tively, for example as the difference of pleasure over pain, or whether value is a 
qualitatively varied phenomenon, as in John Stuart Mill’s famous discussion of 
higher and lower pleasures, see Mill, supra note 2, at 10; whether the value 
contained in a state of affairs is the sum or the average of the values that inhere 
in the individuals who make up the state of affairs, see generally John Rawls, 
A Theory of Justice 161–92 (1971) [hereinafter Rawls, A Theory of Jus-
tice]; Gregory S. Kavka, Rawls on Average and Total Utility, 27 Phil. Stud. 
237 (1975); and whether third-personal impartiality calls on persons, in dis-
charging their duty to maximize value, to choose optimal individual actions or 
optimal general rules for action, see generally J.J.C. Smart & Bernard Wil-
liams, Utilitarianism: For and Against 76, 98 (1973); Robert Adams, Mo-
tive Utilitarianism, 73 J. Phil. 467 (1976).

4. Christine Korsgaard, “The Reasons We Can Share: An Attack on the 
Distinction between Agent-Relative and Agent-Neutral Values,” in Creating 
the Kingdom of Ends 275, 292 (1996).

5. Barbara Herman, The Practice of Moral Judgment 39 (1993).
6. Rawls, A Theory of Justice, supra note 3, at 27. As Rawls says, on 

the utilitarian view “separate individuals are thought of as so many different 
lines along which rights and duties are to be assigned and scarce means of 
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satisfaction allocated in accordance with rules so as to give the greatest ful-
fi llment of wants.” Id.

7. This way of putting the point paraphrases remarks of T. M. Scanlon and 
Thomas Nagel. See T.M. Scanlon, What We Owe to Each Other 82 (1998) 
[hereinafter Scanlon, What We Owe to Each Other]; Thomas Nagel, The 
View from Nowhere 178 (1986).

8. Korsgaard, supra note 4, at 275.
9. Here Korsgaard cites, unsurprisingly, to Kant’s Groundwork. Id. at 295 

(citing Immanuel Kant, Foundations of the Metaphysics of Morals 430 
(Lewis White Beck trans., 1969)).

10. More precisely, Scanlon’s contractualism “holds that an act is wrong if its 
performance under the circumstances would be disallowed by any set of princi-
ples for the general regulation of behavior that no one could reasonably reject 
as a basis for informed, unforced general agreement.” Scanlon, What We Owe 
to Each Other, supra note 7, at 153; T.M. Scanlon, Contractualism and Utili-
tarianism, in Utilitarianism and Beyond (Amartya Sen & Bernard Williams 
eds., 1982) [hereinafter Scanlon, Contractualism and Utilitarianism].

11. The emphasis on impartiality in the Kantian tradition begins in Kant’s 
own work, especially in the formulation of the Categorical Imperative that com-
mands one always to treat all others as ends in themselves and never merely as 
means. Immanuel Kant, Groundwork of the Metaphysics of Morals 95–
96 (H.J. Paton trans. 1958) (1785). It may be seen equally clearly in the efforts 
of modern Kantians, beginning with John Rawls, to develop Kantian moral 
ideas through the mechanisms of social contract theory—mechanisms expressly 
designed to construct moral principles that would be generally acceptable to 
equally situated people. See, e.g., Bruce Ackerman, Social Justice and the 
Liberal State (1980); John Rawls, Political Liberalism (1993); Rawls, A 
Theory of Justice, supra note 3; Scanlon, What We Owe to Each Other, 
supra note 7; Scanlon, Contractualism and Utilitarianism, supra note 10.

12. This purpose is declared in the title Korsgaard gives to her argument: 
“The Reasons We Can Share: An Attack on the Distinction between Agent-Rela-
tive and Agent-Neutral Values.” See Korsgaard, supra note 4, at 275. The 
most immediate subject of Korsgaard’s attention is an earlier attempt by Nagel 
to come to grips with the ethical ideas involved in Jim’s problem, see Nagel, 
supra note 7, at 175ff., and Korsgaard devotes substantial textual attention to 
Nagel’s arguments. But in spite of styling her argument “an attack,” Korsgaard’s 
stance toward Nagel’s presentation of the problem is substantially friendly. In 
particular, both Nagel and Korsgaard fi nd the core of Jim’s dilemma in the re-
quirement that Jim must justify any killing he commits to his victim in a way in 
which he need not justify the dictator’s killings to anyone. Korsgaard’s disagree-
ment with Nagel is not about this characterization of the problem but rather 
about the problem’s solution, when it is characterized in this way. Nagel doubted 
whether Jim could provide the required justifi cation; Korsgaard, as will become 
clear in a moment, believes that he can.

The argument in the main text will demonstrate that Korsgaard’s approach to 
Jim’s dilemma does not dissolve the problem of integrity. This argument applies 
to Nagel’s approach to the dilemma also, and I mention Nagel here only to 
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emphasize this fact, especially in light of Nagel’s remarks, reported earlier, con-
cerning the problem of Jim’s potential moral dislocation. See supra ch. 4 text 
accompanying note 21. In spite of making these remarks, the bulk of Nagel’s 
analysis of the ethical problem raised by circumstances like Jim’s does not in the 
end focus on the problem of integrity at all.

13. Korsgaard, supra note 4, at 292.
14. Id. at 296 (emphasis in original).
15. The consent of the victim was, as Korsgaard acknowledges, present in 

Williams’s statement of the original example. See id. at 292; Bernard Williams, 
A Critique of Utilitarianism, in Smart & Williams, supra note 3, at 76 [herein-
after Williams, A Critique of Utilitarianism]. It did not, however, fi gure promi-
nently in Williams’ discussion.

16. Korsgaard, supra note 4, at 296.
17. Id.
18. Id. at 309 n.42 (emphasis in original).
19. Id.
20. This argument is developed in detail in Arthur Applbaum, Ethics for 

Adversaries 136–74 (1999). Applbaum worries that although it is reasonable 
for each innocent to consent to the lottery in such cases, it may not, to borrow 
Scanlon’s language and form of thought, be unreasonable for any of the inno-
cents to reject such an arrangement. And accordingly, Applbaum is unsure 
whether this form of argument may be forced on the innocents and, relatedly, 
whether, “[i]f the loser [of a fair lottery] sees a way to escape both Jim and the 
[dictator], . . . he is obligated to stick around.” Id. at 164. These concerns are 
especially important to the second-personal reconstruction of the adversary sys-
tem excuse, which must (because of the large numbers of persons involved) 
make do with the hypothetical rather than the actual consent of the persons 
whose disputes will be resolved by adversary procedure and which defends a 
process that (like the lottery) is Pareto superior only ex ante and therefore in-
vites resistance by those who discover themselves to be ill-served ex post.

21. Applbaum, Ethics for Adversaries, supra note 20, at 136–74.
22. It is possible that the Kantian reconstruction of the adversary system ex-

cuse is slightly more forgiving, so that it does not require adversary advocacy to 
be most just for every person but only most just for the person for whom it is 
least just (so that the greatest individual rights violation that adversary advo-
cacy imposes is smaller than the greatest individual rights violation imposed by 
any alternative). This complication does not change the basic argument, how-
ever (or if it does, it only strengthens the argument by increasing the extent of 
lawyers’ lying and cheating that the Kantian approach condones). Accordingly, I 
shall not take it up here.

23. Applbaum, Ethics for Adversaries, supra note 20, at 166–74.
24. Korsgaard, supra note 4, at 296.
25. Williams, A Critique of Utilitarianism, supra note 15, at 116.
26. Support for the claims made in this footnote may be found in Kors-

gaard, supra note 4, at 296 (proposing the smaller world in which Jim and the 
adversary must think of themselves as acting); Immanuel Kant, On a Supposed 
Right to Lie from Altruistic Motives, reprinted in Immanuel Kant: Critique 
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of Practical Reason and Other Writings in Moral Philosophy (Lewis 
White Beck trans. 1949) (suggesting that it is always wrong to use deception or 
coercion); See Christine Korsgaard, The Right to Lie: Kant on Dealing With 
Evil, in Creating the Kingdom of Ends, supra note 4, at 133 (trying, within 
the Kantian frame, to open up a space for abandoning moral scruples in order 
to combat evil).

27. Id. at 117.
28. The answer to this question may depend on whether the source of the di-

lemma an agent faces is another agent’s wrongful conduct, as in the examples in 
the main text, or instead a genuinely natural phenomenon. Thus it is interesting 
to compare Jim’s case with one in which a hospital administrator facing a power 
shortage must disconnect one life support machine in order to prevent twenty 
such machines (including that one) from failing for want of adequate power. This 
new case may (perhaps) be easier, because although it involves the same balance 
of lives, and once again challenges ordinary ideals and ambitions, the act that it 
requires can never be characterized as unnecessary, not even in a larger world. 
This difference may affect the degree of tension between an agent’s personal ide-
als and ambitions and the acts that impartial morality requires of him.

Chapter 6
Integrity and the First Person

1. The reference to moral purity borrows from Thomas Hill. See Thomas E. 
Hill Jr., Autonomy and Self-Respect 68 (1991). In spite of worrying about 
excessive moral purity, Hill eventually accepts that a concern for integrity can 
be ethically justifi ed, although he does not put the point in quite this way. More-
over, Hill’s defense of integrity proceeds by an argument that is very different 
from the argument I develop here.

2. The arguments and quotation presented in the footnote may be found in 
David Hare, The Absence of War 84 (1993).

3. Barbara Herman, The Practice of Moral Judgment 39 (1993).
4. Id.
5. John Rawls, A Theory of Justice 27 (1971).
6. Arthur Koestler, Darkness at Noon (1941). Similarly, some lawyers 

resist the charge that adversary advocates lie by arguing that truthfulness just con-
sists in a person’s causal contribution to true belief and that the adversary system 
defense therefore casts even lawyers who utter falsehoods as truthful. This position 
removes every element of truth-telling from truthfulness and so, like Rubashov’s 
view, deprives the virtue it extols of any subjects who might possibly display it.

7. Herman, supra note 3, at 39.
8. Id. at 40 (emphasis in original).
9. Id.
10. I borrow the idea of impartiality as a limiting condition from Barbara 

Herman. See id. at 31, 39.
11. I borrow the metaphor of appellate review from Thomas Nagel, who pro-

poses to “take the confl ict between [fi rst-personal] and [third-personal] back to 
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the [third-personal] standpoint on appeal.” Thomas Nagel, The View from 
Nowhere 202 (1986).

12. Herman, supra note 3, at 39.
Herman adds that morality’s refusal to honor unconditional attachments is 

not necessarily unique—that “[u]nconditional attachments can be as much at 
odds with one’s loves, one’s other interests, even with the physical limitations on 
action, as they may be in confl ict with the limits imposed by morality.” Id. Her-
man regards this observation as providing further support for her claim that 
morality’s authority to review fi rst-personal ambitions does not undermine in-
tegrity, but I am not so sure. It seems more natural to me to reverse the infer-
ence and say that when a person abandons her attachments in the face of these 
other phenomena her integrity suffers, and that this illustrates the threat to in-
tegrity that morality also poses. Certainly this interpretation more naturally ac-
cords with the experience of abandoning an attachment in response to one of 
the forces Herman mentions—for example, abandoning a love in the face of an 
infatuation—an experience in which a person generally feels her integrity to 
have suffered a blow.

13. Id. at 38.
14. Id. at 40.
15. Id.
16. Support for the claims made in this footnote can be found at Immanuel 

Kant, Groundwork of the Metaphysic of Morals (H.J. Paton trans., 
1958) (1785) (especially ch. 3, Passage from a Metaphysic of Morals to a Cri-
tique of Pure Practical Reason) (arguing that making second-personal impartial-
ity into a fi rst-personal project is required for integrity); id. at 88 (including the 
quoted Formula of the Universal Law); id. at 35 (including the quoted Formula 
of the Kingdom of Ends); Christine M. Korsgaard, The Sources of Nor-
mativity 131–66 (1996) (connecting autonomy to impartiality only by refer-
ence to additional ideas about the nature of Enlightenment practical identity 
and the public character of refl ection and deliberation).

17. Bernard Williams, Persons, Character and Morality, in Moral Luck 
1, 13 (1981).

18. Id. at 12. This does not in any straightforward way entail that the frustra-
tion of a person’s ground project requires him to see no reasonable alternative 
to suicide or even to contemplate suicide at all. For one thing, the decision to 
commit suicide, as much as any other decision, needs reasons to back it up. For 
another, as Williams says, “[o]ther things, or the mere hope of other things, may 
keep him going.” Id. at 13.

19. For a point related to the one made in this footnote, see Thomas Nagel, 
Universality and the Refl ective Self, in Korsgaard, supra note 16, at 200, 206.

20. See Christine Korsgaard, The Reasons We Can Share: An Attack on 
the Distinction between Agent-Relative and Agent-Neutral Values, in Creating 
the Kingdom of Ends 275, 296 (1996) (giving no consideration to the ques-
tion of Jim’s possible pacifi sm).

21. Id. at 14.
22. See Bernard Williams, Professional Morality and Its Dispositions, in The 

Good Lawyer: Lawyers’ Roles and Lawyers’ Ethics 259, 267 (David Luban 
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ed., 1983). Here I should make clear that the argument in the main text does 
not stand for the proposition that impartial morality has no role to play in con-
structing a person’s character. That quite absurd claim is obviously belied by 
ordinary moral experience, as for example by the experience of the person 
whose character is to be fair (or in some other way to conform, in certain cir-
cumstances, to the principles of impartial morality). The argument presents only 
the much less sweeping claim that impartial morality cannot be the exclusive or 
hegemonic source of a person’s character.

23. Id.
24. Id.
25. The argument is also open to narrower objections, involving the details of 

its construction. For one thing, persons’ ambitions are not generally arranged in 
such a way as to produce a neatly, or even only roughly, distinguishable ground 
project, but instead overlap so that no subset is necessary, and many subsets are 
suffi cient, for producing meaning in their lives. And persons’ engagements with 
morality are accordingly much more resilient in the face of impartialist interven-
tions than Williams supposes. For another, the scope of our intuitive concern for 
integrity is not limited to cases that involve the psychological intensity conjured up 
by Jim’s example and rendered concrete by the idea of betraying a ground project. 
Instead—as the case of the adversary advocate perhaps illustrates—integrity seems 
equally clearly at issue even in less dramatic and instantaneously intense confl icts 
between impartiality and fi rst-personal ambitions. And the resistance against im-
partial morality that the argument must sustain is accordingly much broader than 
Williams’s argument can deliver.

26. Samuel Scheffl er has also sought to develop Williams’s initial insight about 
integrity into a sustained practical argument against the hegemony of impartial 
morality, at least in its consequentialist, third-personal form, and in favor of what 
he calls an “agent-centered prerogative” which permits persons sometimes to act in 
ways that do not produce the third-person impartially best overall state of affairs. 
See Samuel Scheffl er, The Rejection of Consequentialism 5 (rev. ed. 1994).

Scheffl er’s argument is more limited than mine in one obvious way: it takes 
aim only at third-personal impartiality rather than at hegemonic impartiality 
tout court, and indeed suggests that the second-personal approach to impartial-
ity might solve the problem of integrity. See id. at 4–5.

Scheffl er’s approach differs from mine in another important way also. Al-
though Scheffl er seeks to connect his argument to “the way in which concerns 
and commitments are naturally generated from a person’s point of view quite 
independently of the weight of those concerns in an impersonal [impartial] rank-
ing of overall states of affairs,” id. at 9 (emphasis in original), and although he 
seeks to develop a moral theory that takes adequate account of the “indepen-
dence of the personal point of view,” id. at 62, “as a fact about human agency,” 
id. at 64, Scheffl er makes no sustained effort to elaborate on this idea. Although 
Scheffl er recognizes that moral theory must be sensitive to what it is “reason-
able” to demand of human agents given how their concerns and commitments 
arise,” id. at 125, and although he recognizes that the idea of reasonableness 
must in this connection refer to “the structure of a unifi ed personality,” id. at 
18, he presents no substantive standard of what is, in this sense, reasonable.
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Scheffl er presents no articulate account of what I call the “architecture of the 
fi rst person.” Moreover, the intuitive view of the fi rst person that lies behind 
Scheffl er’s arguments is inconsistent with the view that I elaborate. In particular, 
Scheffl er claims that “[t]he promotion of the general good . . . can be under-
taken from within one’s personal standpoint,” id. at 97 (emphasis in original), 
so that “if someone wants to bring about the best state of affairs, either out of a 
supererogatory willingness to sacrifi ce his own projects or because bringing 
about the best is his project, there is no reason from the standpoint of integrity 
to forbid that.” Id. at 22 (emphasis in original). Scheffl er takes the only alterna-
tive to this approach to be the view that “to have a [fi rst-]personal point of view 
is to have a source for the generation and pursuit of personal commitments and 
concerns that is independent of the impersonal [impartial] perspective,” id. at 
57, a view that he expressly rejects. My argument concerning bounded practical 
rationality seeks to develop a third way, which insists that fi rst-personal ambi-
tions must be distinct form impartial morality but not that their source must be 
independent.

27. Michael Bratman, Intention, Plans, and Practical Reason 28 (1987).
28. Id. at 10.
29. Id. at 16.
30. Id.
31. Id. at 70. Bratman distinguishes among several forms of inertia, which he 

calls nonrefl ective, deliberative, and policy-based nonreconsideration. See id. at 
60–61. He argues for the rationality of nonreconsideration at id, 64ff.

32. Id. at 30.
33. Id. at 32.
34. This possibility is associated with the categories of nonreconsideration 

that Bratman calls nonrefl ective and policy-based. See id. at 60–61.
35. Id. at 65–66.
36. This distinction is not always appreciated in the philosophical literature, 

which has a tendency to lump together all cases in which a person fails to do 
what she judges best. A notable exception is Richard Holton, who distinguishes 
between akrasia, which he uses (unconventionally) to refer to the state of in-
tending to do other than what one judges best and weakness of will, by which 
he means (again unconventionally) the state of too readily reconsidering (and 
abandoning) one’s intentions in the face of inclinations that the intentions were 
designed to defeat. See Richard Holton, How is Strength of Will Possible, in 
Weakness of Will and Practical Irrationality 39 (S. Stroud and C. Tap-
polet eds., 2003).

37. See id. at 40–41. This account of will-power is not quite true to Holton’s 
own views, because it treats will-power as both enabling intentions to track de-
cisions about what is best and enabling endeavors to track intentions. Holton, 
by contrast, (following the distinction between akrasia and weakness of will re-
ported supra note 36) limits will-power to the second function.

38. See Ray Fisman, Shachar Kariv, and Daniel Markovits, Individual Prefer-
ences for Giving, 97 Am. Econ. Rev. 1858 (2007).

39. See Holton, supra note 36, at 56.
40. See id. at 56–57.
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41. See Holton, supra note 36, at 49.
42. Support for the claims made in this footnote can be found in id. (claiming 

that will-power, like a muscle, can be trained to become stronger).
43. This possibility fi nds a natural point of attachment to Bratman’s views in 

his discussion of short-circuiting the full costs of deliberation by blocking the 
application of a policy to a special case even without reconsidering the policy. 
Bratman observes that such blocking must overcome the deliberative costs that 
even it involves. See Bratman, supra note 27, at 89–91. One might add that it 
must also overcome the motivational costs associated with the redirection of 
inclination that blocking requires.

44. Jed Rubenfeld, Freedom and Time 95–97 (2001).
45. Id. at 97. I am not quite using commitment as Rubenfeld does, because I 

am proposing that all intentions and endeavors possess motivational inertia 
and that commitments (or ambitions) merely possess greater inertia than usual. 
Rubenfeld, by contrast, treats commitments as qualitatively (and not just quan-
titatively) different from ordinary intentions, which, by implication, possess no 
motivational inertia (or at least nothing like the inertia possessed by commit-
ments). This difference frees me from worrying, as Rubenfeld must, about what 
commitments add to mere intentions (Rubenfeld thinks that they add some-
thing like, but only like, a promise to oneself, id. at 101, 125) and whether 
commitments are in fact possible at all (as a person might always release him-
self from promises he has made to himself). On my approach, commitments 
(including in their inertial properties) are no more mysterious than ordinary 
intentions.

46. A similar point is made by Rubenfeld, when he suggests that our ambi-
tions can be “normative for us only if they are and remain ours. We must have 
given them to ourselves, and they must remain recognizable as self-given, if they 
are to be normatively forceful at all.” Rubenfeld, supra note 44, at 96–97.

47. Critics of approaches to integrity like mine tend to be particularly insensi-
tive to the boundedness of our motivational capacities. Korsgaard, for example, 
suggests that once a person understands the similarities between herself and 
others, which she cannot help but do when others address moral claims to her, 
then she must take impartiality as her overriding reason. (Thus she suggests that 
simply “[b]y making you think these thoughts [about our shared humanity], I 
force you to acknowledge the value of my humanity, and I obligate you to act in 
a way that respects it.” Korsgaard, supra note 16, at 143.

48. Alec Walen, building on some ideas from Korsgaard, has worried that my 
account of integrity cannot be right because fi rst-personal ambitions are private 
in a way that renders them a philosophical nonsense. See Alec Walen, Criticiz-
ing the Obligatory Acts of Lawyers: A Response to Markovits’s Legal Ethics 
from the Lawyer’s Point of View, 16 Yale J.L. & Human. 1 (2004).

Thus, Korsgaard insists that just as “the idea of a private language is incon-
sistent with the normativity of meaning,” Korsgaard, supra note 16, at 137, 
so also the idea of private (or agent-relative) reasons is inconsistent with the 
normativity of reasons, which are “public in their very essence,” id. at 134–35, 
or, put a little differently, “inherently shareable.” Id. at 135. Moreover, Kors-
gaard believes that this inherent shareability determines the content of reasons 
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and in particular underwrites the hegemony of impartial morality in its second-
personal reconstruction. She proposes that in order to value anything at all, that 
is to “acknowledge the existence of any practical reasons,” a person “must 
value [her] humanity as an end in itself.” Id. at 125. And she adds that “valuing 
humanity in your own person somehow implies, entails, or involves valuing it in 
that of others.” Id. at 132. Walen approves of this reasoning and argues that it 
threatens, in one stroke, to cast the fi rst-personal ambitions my argument elabo-
rates as incoherent and to cast the public reasons presented by impartiality (on 
a second-personal account) as unconditional.

Korsgaard’s argument may of course be resisted at many points. The incoher-
ence of private meanings may be questioned, and Korsgaard acknowledges that 
the incoherence of private practical reasons is still less immediate or obvious 
than the incoherence of private language. See id. at 141–42. Moreover, even if 
private practical reason is incoherent, the connection that Korsgaard draws be-
tween the formal claim that reasons are inherently public and the substantive 
hegemony of impartial morality depends on a connection between valuing one’s 
own humanity and being open to the humanity of others that is famously diffi -
cult to forge. Although it may be that when I take my humanity to give me rea-
sons this commits me to recognizing that your humanity gives you reasons 
(roughly, because we each stand in analogous relations to our own humanity), it 
is hard to see how this commits me to taking your humanity as a reason (or you 
to taking mine). (This doubt is shared by Williams, who also worries how an 
analogy between two persons’ relations to their own humanity can ever under-
write a relation between each and the other’s humanity. See Bernard Williams, 
Ethics and the Limits of Philosophy 54–64 (1985).) Indeed it seems, at 
some points, that Korsgaard is reduced to insisting that persons are a law to each 
other, and it is not clear how the publicity of reasons is meant to help here (after 
all, even the weaker analogy just drawn makes reasons public in some sense).

It is not necessary for me to take up these questions here, however. As the 
main text argues, my account of integrity resists the hegemony of impartialist 
morality without proposing any fundamentally private realm of reasons or in-
deed denying that all persons must value humanity in general in the sense that 
Korsgaard insists on.

49. Nagel addresses something very much like the possibility that a person’s 
ambitions may generate reasons when he discusses what he calls “reasons of 
autonomy.” See Nagel, supra note 11, at 166ff. Here Nagel is contemplating 
the possibility that a person’s adopting certain ambitions might give him reasons 
to succeed at these ambitions—Nagel imagines that a person’s ambition to climb 
Mount Kilimanjaro might give him a reason to get to the top. See id. at 167. 
Furthermore, Nagel asks a question about such reasons that is very much like 
the question I am asking, namely “how far the authority of each individual runs 
in determining the objective value of the satisfaction of his own desires and 
preferences.” Id. at 168.

Nagel’s inquiry, however, is importantly different from mine. Nagel is con-
cerned with the question whether a person’s ambitions might create reasons for 
others—impartial reasons—to promote the success of these ambitions. (Nagel 
rejects this possibility, at least for ambitions other than those involved in seeking 
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out or avoiding basic sensations such as pleasure or pain. “It seems,” he says, 
“too much to allow an individual’s desires to confer impersonal value on some-
thing outside himself . . . .” Id. at 169.) But I am concerned not with whether a 
person’s ambitions might create impartial reasons but rather with whether they 
might create fi rst-personal reasons (which are capable of resisting impartial mo-
rality). Furthermore, I am concerned with the way in which a person’s ambi-
tions may create fi rst-personal reasons for her that are connected to her integrity 
as an agent, and not just to her own welfare as a patient. For this reason, my 
argument is different also from the suggestion, to which Nagel is sympathetic, 
see id. at 173, that a person might properly display a limited preference for her 
own interests over the interests of others, and that insofar as satisfying her 
ambitions promoted her interests, she might therefore display a special fi rst-
personal concern for her ambitions.

The reason for the difference between my approach and Nagel’s harkens back, 
I believe, to my somewhat unusual construction of the idea of fi rst-personal mo-
rality. The examples Nagel thinks of when he thinks of ambitions—including 
quintessentially the desire to climb Mount Kilimanjaro—are self-regarding in 
their substance as well as fi rst-personal in their form. This leads Nagel, when he 
asks about the relationship between the fi rst-personal reasons that ambitions give 
rise to and impartial morality, to treat these fi rst-personal reasons as involving 
something like the pursuit of pleasure and hence to analogize to the question of a 
person’s preference his own well-being over the well-being of others instead of to 
the question of a person’s more intimate concern with his own actions (the ac-
tions whose author he is) than with the actions of others. My unusual construc-
tion of the idea of fi rst-personal morality as involving reasons having to do with 
the treatment of others helps me to see the second possibility as well as the fi rst.

Chapter 7
Integration through Role

1. Annesley v. Anglesea, 17 How. St. Trials 1139, 1248 (1743) (cited in David 
Luban, Lawyers and Justice 5 (1988)).

2. The idea that roles may be logically prior to the actions done within them 
comes from John Rawls’s idea of practice rules, see John Rawls, Two Concepts 
of Rules, 64 Phil. Rev. 3 (1955), and John Searle’s idea of constitutive rules, 
see John R. Searle, Speech Acts: An Essay in the Philosophy of Language 
33–42, 50–53 (1969); see also John R. Searle, The Construction of Social 
Reality (1995). For a subtle development of these ideas in the context of legal 
ethics (to which the account I present in the main text owes a substantial debt), 
see Arthur Applbaum, Ethics for Adversaries 76ff. (1999).

3. In fact, this argument depends on one further idea, namely that the lawyer’s 
role does not internalize moral content that makes ordinary morality a part of the 
lawyer’s role morality. I suspect that the lawyer’s role has in fact incorporated some 
ordinary moral ideas into its role-morality, but that the two moral views neverthe-
less remain suffi ciently distinct so that this does not undercut the role-based argu-
ment. For more on this question, see Applbaum, supra note 2, at 98–109.
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Here it is worth pointing out that even though the substance of the lawyer’s 
role-morality converges on the substance of ordinary morality, the lawyer’s mo-
rality may remain distinctively a role-morality, because the authority of the law-
yer’s morality may continue to depend not on ordinary morality, but on the 
lawyer’s role. Of course, instead of being merely recast (as this note imagines), 
the lawyer’s role might be eliminated entirely, so that the lawyer’s morality loses 
both its distinctive substance and its distinctive authority. I take up one impor-
tant form of this last suggestion later on in the argument.

4. Arthur Applbaum states this attitude clearly when he says that “the rede-
scriptive strategy seeks to pre-empt [moral] evaluation and bypass the hard 
work of moral argument.” Applbaum, supra note 2, at 77–98.

5. F.H. Bradley, Ethical Studies 160–213 (2d ed. 1927). David Luban re-
ports that Bradley borrowed the phrase from the Anglican catechism in David 
Luban, Lawyers and Justice 106 (1988).

6. See, e.g., Luban, supra note 5, at 128.
7. Later on, it will be important that in some circumstances those who are 

interested in one description may care about how people with other descriptive 
interests respond to it. The sociologist, for example, cares whether the young 
lovers view the ring exclusively as a symbol of pure love or also as an indication 
of future earnings potential.

8. See Bernard Williams, Morality: An Introduction to Ethics 55 
(1972).

9. See, e.g., Applbaum, supra note 2, at 91–98.
10. Applbaum applies the argument specifi cally to the case of executioners in 

Arthur Applbaum, Professional Detachment: The Executioner of Paris, 109 
Harv. L. Rev. 458 (1995).

11. Support for the claims that made in this footnote may be found in Rob-
ert L. Nelson, Partners with Power: The Social Transformation of the 
Large Law Firm 256 (1988) (reporting that 75 percent of corporate lawyers 
surveyed claimed to have experienced no ethical dilemmas at work).

12. The fact that the actions in question are impartially best means that role-
occupants can provide an impartial defense for their own allegiance to their 
roles, even if they cannot convince others to accept these roles for themselves.

13. Bernard Williams, History, Morality, and the Test of Refl ection, in Chris-
tine M. Korsgaard, The Sources of Normativity 210, 210–11 (1996).

14. Stuart Hampshire, Innocence and Experience 189 (1989).
15. Hampshire, with a nod to Heraclitus, proposes that “justice” is this stew-

ard, id., a suggestion that (uncharacteristically for Hampshire) turns to a concept 
when what is plainly needed is a way of proceeding and a form of personality.

16. See generally Richard L. Abel, American Lawyers 142–57 (1989).

Chapter 8
Lawyerly Fidelity and Political Legitimacy

1. Support for the claims made in this footnote may be found in ABA Stan-
dards for Criminal Justice Standard 3–5.7(b), 3–3.9, 3–3.11(a) & (c) (3d ed. 
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1993) (recognizing restrictions on partisanship in the narrow context of criminal 
prosecutions).

2. As Thomas Nagel has observed, persons may all be “motivated by an impar-
tial regard for one another” but be “lead into confl ict by that very motive if they 
disagree about what the good life consists in, hence what they should want im-
partially for everyone.” Thomas Nagel, Equality and Partiality 154 (1991).

3. And therefore about whether collective arrangements should serve the 
needs of this world or of the next.

4. Where faith is available to all.
5. John Rawls has famously called this the “fact of pluralism.” See John 

Rawls, Political Liberalism 36, 64, 144 (1993).
6. The clearest contemporary statement of this position appears in Robert 

Paul Wolff, In Defense of Anarchism (1970).
7. See Rawls, Political Liberalism, supra note 5; see also Rawls, A The-

ory of Justice (1971).
8. Rawls, Political Liberalism, supra note 5, at 217 (and on the back of 

the dust jacket).
9. Id. at 218.
10. Id. at 217 (and on the back of the dust jacket).
11. Support for the claims made in this footnote may be found in John 

Rawls, A Theory of Justice, supra note 7, at 86, 120 (1971) (including the 
text quoted in the footnote).

12. My emphasis on the need for political philosophy to take into account 
disagreement not just about the fi rst-order uses of political power that a theory 
of legitimacy seeks to justify but also about legitimacy itself (disagreement, in 
other words, at ever level of the theory) resembles Jeremy Waldron’s emphasis 
on the importance of taking into account disagreement about justice. See Jer-
emy Waldron, Law and Disagreement (1999).

13. This is a familiar and, I take it, uncontroversial point. See, e.g., Thomas 
Nagel, Moral Confl ict and Political Legitimacy, 16 Phil. & Pub. Affairs 215, 
218 (1987); Joseph Raz, Facing Diversity: The Case for Epistemic Abstinence, 
19 Phil. & Pub. Affairs 3, 32 (1990). In order for political philosophy even to 
get off the ground as a rational and critical enterprise, it must answer to stan-
dards apart from persons’ actual, brute beliefs.

14. This formulation of course tracks Rawls’s account of reasonable moral 
pluralism. Rawls characterizes reasonable moral pluralism as “the inevitable 
long-run result of the powers of human reason at work within the background 
of enduring free institutions,” Rawls, Political Liberalism, supra note 5, at 
4, and he therefore insists that it is “not an unfortunate condition of human 
life.” Id. at 144.

By applying the same logic to reasonable pluralism about political legitimacy, 
I am turning the method of pluralist political philosophy in on itself. (The rela-
tion to Waldron’s work, see supra note 12, is particularly close here.)

15. This characterization of the practical approach to political legitimacy may 
make it seem unfair of me to place Rawls—at least in his later work and in par-
ticular in Political Liberalism—in the theoretical camp. The idea that citizens who 
disagree about which policies are good or just may nevertheless unite around a set 
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of institutions and practices that command allegiance based on free-standing po-
litical considerations may seem to bear a close resemblance to Rawls’s idea of an 
overlapping political consensus among reasonable moral views. See Rawls, Po-
litical Liberalism, supra note 5, at 10 (“[P]olitical liberalism looks for a politi-
cal conception of justice that can gain the support of an overlapping consensus of 
reasonable religious, philosophical, and moral doctrines in a society regulated by 
it.”); see also id. at 15, 133–72. And Rawls, in essays leading up to Political Lib-
eralism, does say that his conception of political legitimacy “is practical” and 
“presents itself not as a conception of justice that is true, but one that can serve as 
a basis for informed and willing political agreement.” John Rawls, Justice as Fair-
ness: Political Not Metaphysical, 14 Phil. & Pub. Affairs 223, 230 (1985).

But in spite of these superfi cial similarities, the practical approach to legiti-
macy as I understand it departs dramatically from even the later Rawls’s views. 
First, it understands political disagreement to be both broader and deeper than 
Rawls supposes, so that the overlapping consensus among reasonable moral 
conceptions simply cannot be had. (This point is powerfully developed in Raz, 
supra note 13, at 32.) And second, it proposes, against the backdrop of this 
broad and deep disagreement, that politics must be practical in a much more 
intensive sense than Rawls supposes. Even in his later work, Rawls retains his 
conviction that legitimacy can be achieved by fi nding abstract principles upon 
which all citizens can agree apart from any actual political engagements with 
one another. Rawls’s views remain theoretical in this sense—that they take phil-
osophical theorizing about politics to be fundamental to political legitimacy. 
The view that I am proposing is practical in the strong sense that it rejects the 
centrality of philosophy. Political legitimacy depends, instead, on actual and af-
fective participation in political life.

16. Support for the claims made in this footnote may be found in Raymond 
Geuss, The Idea of a Critical Theory: Habermas and the Frankfurt 
School (1981) (regarding the practical approach to legitimacy that imposes 
only the test of critical theory).

17. As the declaration states:

1. Everyone has the right to take part in the government of his 
country, directly or through freely chosen representatives.

2. Everyone has the right of equal access to public service in 
his country.

3. The will of the people shall be the basis of the authority 
of government; this will be expressed in periodic and gen-
uine elections which shall be by universal and equal suf-
frage and shall be held by secret vote or by equivalent 
free voting procedures.

Universal Declaration of Human Rights art. 21, G.A. Res. 217A, at 71, U.N. 
GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 12, 1948).

18. This discussion reprises a longer argument that appears in Daniel Mar-
kovits, Democratic Disobedience, 114 Yale L.J. 1897, 1905–21 (2005).

19. Rawls, A Theory of Justice, supra note 7, at 231. Rawls’s views were 
of course more subtle than this simple remark reveals. He acknowledged, for 
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example, that the difference principle applies in this area to justify inequalities 
that benefi t the worst off, so that political inequality is justifi ed as long as it is 
“to the benefi t of those with the lesser liberty.” Id. at 232

20. Ronald Dworkin, Sovereign Virtue: The Theory and Practice of 
Equality 184 (2000).

21. These procedural accounts of democracy face conceptual diffi culties con-
cerning both the idea that democracy is about the distribution of political power 
and the idea that democracy renders this distribution equal. With respect to 
power, Dworkin distinguishes between impact and infl uence—roughly, between 
the difference a person can make “just on his own, by voting for or choosing 
one decision rather than another,” and the difference he can make “not just on 
his own but also by leading or inducing others to believe or vote or choose as he 
does.” Id. at 191. With respect to equality, he distinguishes between horizontal 
and vertical dimensions—which compare “the power of different private citizens 
or groups of citizens” and “the power of private citizens with individual offi -
cials.” Id.

Dworkin observes that a democratic theory of equal power must insist on a 
vertical as well as a horizontal component, because authoritarian states that 
completely disempower ordinary citizens satisfy horizontal equality of power but 
clearly are not democratic. See id. Next, he observes that vertical equality of 
power must be understood in terms of infl uence rather than impact, because ver-
tical equality of impact cannot possibly obtain in states that distinguish between 
public offi cials and private citizens, even though many such states obviously are 
democratic. Id. at 192. And fi nally, he observes that equality of infl uence is itself 
a dubious ideal, because it can be achieved only by suppressing forms of political 
engagement—for example, persuasive speech on matters of political principle—
that are manifestly valuable, and indeed essential, to both liberal equality and 
democratic politics. Id. at 194–98. Together, these observations deny that de-
mocracy can combine conceptions of equality and power in an appealing way, 
and they therefore undermine the suggestion that democracy involves equal po-
litical power.

22. Id. at 186. Dworkin calls the formal conception of democracy “detached” 
and the substantive conception that he adopts “dependent.” Id.

23. Id. at 204.
24. Id. Dworkin reveals how narrow this class is when he observes that 

“[t]hough it might seem odd,” he believes that it is “sensible” even “to speak of 
a decision . . . to give aid to the [Nicaraguan] Contras as either accurate or inac-
curate,” so that his liberal conception of democracy requires that this decision 
be made accurately, regardless of citizens’ actual preferences or the outcomes of 
a majoritarian process. Id. at 204. As an example of a choice-sensitive issue, 
Dworkin imagines the decision “whether to use available public funds to build 
a new sports center or a new road system,” although even here he suggests that 
choice-insensitive issues like distributive justice may “merge in that decision.” Id 
at 204.

25. Support for the claims made in this footnote may be found in Rawls, A 
Theory of Justice, supra note 7, at 62 (discussing substantive requirements 
restricting the democratic process).
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26. Id. at 355. Here it is worth noting that the later Rawls may well have 
been more of a democrat, insofar as he came to emphasize the need for free-
standing political ideals and institutions capable of adjudicating reasonable dis-
agreement among competing comprehensive moral doctrines. See generally 
Rawls, Political Liberalism, supra note 5.

27. Alexander Bickel, The Morality of Consent 15 (1975). Bickel was 
commenting approvingly on Edmund Burke, who famously championed the 
right of elected representatives to vote their consciences and connected this prac-
tice to the authority of representative government. See Edmund Burke, Speech 
on Fox’s India Bill (Dec. 1, 1783), in 5 The Writings and Speeches of Ed-
mund Burke: India: Madras and Bengal, 1774–85, at 378 (Paul Langford et 
al. eds., 1981).

28. See e.g., Robert Post, Equality and Autonomy in First Amendment Juris-
prudence, 95 Mich. L. Rev. 1517, 1538 (1997) (book review) (“Approaches 
that attempt to maximize other kinds of equality of ideas or of persons are ei-
ther implausible or inconsistent with the principle of collective self-governance 
[that is, democracy].”).

29. I borrow use of authorship in this connection from Robert Post. See Rob-
ert Post, Democracy and Equality, 1 Law Culture & Human. 142, 144 (2005) 
(“Self-government is about the authorship of decisions, not about the making of 
decisions.”); see also Robert C. Post, Between Democracy and Community: The 
Legal Constitution of Social Form, in NOMOS XXXV: Democratic Commu-
nity 163, 170 (John W. Chapman & Ian Shapiro eds., 1993) (arguing that de-
mocracy makes collective self-government possible by “social processes anterior 
to majoritarian decision making that somehow connect the democratic system 
as a whole to the autonomous will of the entire citizenry”). In both essays, Post 
is following Hans Kelsen, who observed that “[a] subject is politically free inso-
far as his individual will is in harmony with the ‘collective’ (or ‘general’) will 
expressed in the social order. Such harmony of the ‘collective’ and the individual 
will is guaranteed only if the social order is created by the individuals whose 
behavior it regulates.” Hans Kelsen, General Theory of Law and State 285 
(Anders Wedberg trans., 1945). The idea of authorship also appears in Haber-
mas, who observes that “legal person can be autonomous only insofar as they 
can understand themselves, in the exercise of their civic rights, as authors of just 
those rights which they are supposed to obey as addressees.” Jürgen Habermas, 
On the Internal Relation Between the Rule of Law and Democracy, 3 Eur. J. 
Phil. 12, 15 (1995).

30. Jean-Jacques Rousseau, On the Social Contract 53 (Roger D. Mas-
ters ed. & Judith R. Masters trans., St. Martin’s Press 1978) (1762).

31. Id. at 110.
32. Id. at 111.
33. Friendships and family relations constitute the most familiar forms of 

nonpolitical communal engagement. And other forms also exist, including forms 
that do not require the intimacy that friendships and families necessary involve. 
I cast promise and contract as examples of communal engagement even among 
strangers in Daniel Markovits, Contract and Collaboration, 113 Yale L.J. 1417 
(2004).
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34. I owe this way of putting the point to Bernard Williams.
35. Waldron, supra note 12, at 102.
36. This is the theme that unifi es the several approaches to deliberative de-

mocracy. See, e.g., Benjamin Barber, Strong Democracy: Participatory 
Politics for a New Age (1984); 1–2 Jürgen Habermas, The Theory of 
Communicative Action (Thomas McCarthy trans., 1984).

37. The best historical account of the role of political parties in sustaining 
democratic legitimacy appears in Richard Hofstadter, The Idea of a Party 
System: The Rise of Legitimate Opposition in the United States, 1780–
1840 (1969). An underappreciated early account is Martin Van Buren, In-
quiry into the Origin and Course of Political Parties in the United 
States (Smith T. Van Buren et al. eds., 1867).

38. These suggestions appear in Rousseau, supra note 30.
39. K.N. Llewellyn & E. Adamson Hoebel, The Cheyenne Way: Con-

fl ict and Case Law in Primitive Jurisprudence 293 (1941).
40. Support for the claims made in this footnote may be found in W. Bradley 

Wendel, Professionalism as Interpretation, 99 Nw. U. L. Rev. 1167, 1168–69 
(2005) (including the quoted text). See also W. Bradley Wendel, Civil Obedi-
ence, 104 Colum. L. Rev. 363, 385 (2004). The quotation from Robert Gordon 
is found in Robert W. Gordon, Why Lawyers Can’t Just Be Hired Guns, in 
Ethics in Practice: Lawyers’ Roles, Responsibilities, and Regulation 42, 
48 (Deborah L. Rhode ed., 2000). For one study of mechanisms for settling 
disputes in close-knit communities, see Robert C. Ellickson, Order without 
Law: How Neighbors Settle Disputes (1991). Especially important is the 
discussion in id. at 64 (including the quoted language regarding “bad apples” 
and “odd ducks”).

41. William H. Simon, The Practice of Justice: A Theory of Lawyers’ 
Ethics 138 (1998).

42. Robert W. Gordon, The Radical Conservatism of the Practice of Justice, 
51 Stan. L. Rev. 919, 922 (1999) (reviewing Simon, supra note 41).

43. Id.
44. Support for the claims made in this footnote may be found in Drew A. 

Swank, The National Child Non-Support Epidemic, 2003 Mich. St. L. Rev. 
357, 358–59 (2003) (discussing the collection of child support from absentee 
fathers); Ronald K. Henry, Child Support at a Crossroads: When the Real World 
Intrudes Upon Academics and Advocates, 33 Fam. L.Q. 235, 237 (1999) (sug-
gesting that there is reason to believe that delinquency is caused by inability 
rather than unwillingness to make payments).

45. David Trubek, The Handmaiden’s Revenge: On Reading and Using the 
Newer Sociology of Civil Procedure, 51 Law & Contemp. Probs. 111, 115 
(1988). “Transparent procedure,” as Trubek says, takes the litigants as they 
come to the court.” Id. at 115. It “does not add or subject anything” to their 
dispute, so that it “should not make a difference to the [right] outcome of a dis-
pute.” Id. at 114.

46. See William L.F. Felstiner, Richard L. Abel & Austin Sarat, The Emer-
gence and Transformation of Disputes: Naming, Blaming, and Claiming, 15 
Law & Soc’y Rev. 631, 640 (1980–81).
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47. Lynn Mather & Marbara Yngvesson, Language, Audience, and the Trans-
formation of Disputes, 15 Law & Soc’y Rev. 775, 791 (1980–81).

48. Ronen Shamir, Managing Legal Uncertainty: Elite Lawyers in the 
New Deal 38 (1995).

49. Maureen Cain, The General Practice Lawyer and the Client: Towards a 
Radical Conception, 7 Int’l J. Soc. Law 331, 343 (1979).

50. Mather & Yngvesson, supra note 47, at 792.
51. Stewart Macaulay, Lawyers and Consumer Protection Laws, 14 Law & 

Soc’y Rev. 115, 125 (1979).
52. Felstiner, Abel & Sarat, supra note 46, at 646.
53. Jeffrey Fitzgerald & Richard Dickins, Disputing in Legal and Nonlegal 

Contexts: Some Questions for Sociologists of Law, 15 Law & Soc’y Rev. 681, 
698 (1980–81).

54. This effect emphasizes “the impact on the client of the lawyer’s attitude, 
his expression or implied approval of this as so legitimate that a lawyer is will-
ing to help him get it, whereas other elements of the client’s goals are disap-
proved and help in getting them is refused.” Talcott Parsons, The Law and 
Social Control, in Law and Sociology: Exploratory Essays 56, 70 (William 
M. Evan ed., 1962).

55. Support for the claims made in this footnote may be found in Felstiner, 
Abel & Sarat, supra note 46, at 641 (including the quotation regarding the nar-
rowing of disputes); Terence Halliday, Politics and Civic Professionalism: Legal 
Elites and Cause Lawyers, 24 Law & Soc. Inquiry 1014, 1034–35 (1999) (re-
viewing Shamir, supra note 48 and Cause Lawyering: Political Commit-
ments and Professional Responsibilities (Austin Sarat & Stuart Scheingold 
eds., 1998)) (including the quotation regarding the transformation of a puta-
tively moral issue into a technical-legal issue); Lynn Mather, Ethnography 
and the Study of Trial Courts, in Public Law and Public Policy 52, 182–83 
(J.A. Gardiner ed., 1977) (including the quotation regarding highly personal 
and idiosyncratic perceptions).

56. See Lon L. Fuller, The Forms and Limits of Adjudication, 92 Harv. L. 
Rev. 353, 368 (1978). Fuller imagines a baseball player who transforms his 
brute claim to play catcher into a claim of right based on his being the best 
catcher available and therefore implicitly acknowledges that he must abandon 
his claim in case a more skilled catcher appears.

57. Macaulay, supra note 51, at 128.
58. Lon L. Fuller, Mediation: Its Forms and Functions, 44 S. Cal. L. Rev. 

305, 325 (1971). Fuller wrote these words as part of a discussion of mediation, 
which he sought in certain respects to contrast with adjudication, see id. at 328, 
so that my appropriation of Fuller’s characterization stands in some tension 
with his offi cial position on adjudication. I quote Fuller nevertheless because I 
believe that my account is generally in sympathy with Fuller’s broader emphasis 
on the legitimating character of adjudication. See, e.g., Fuller, supra note 56.

59. Felstiner, Abel & Sarat, supra note 46, at 650 (emphasis added).
60. Support for the claims made in this footnote may be found in Tom R. 

Tyler, The Psychology of Disputant Concerns in Mediation, 3 Negotiation J., 
Oct. 1987; Tom R. Tyler, Why People Obey the Law 105 (1990) (suggesting 
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that the importance of process for legitimacy increases when the stakes are 
high).

61. Tyler, supra note 60, at 103.
62. Id. at 102.
63. Id. at 126.
64. Id. at 149.
65. Id. at 149.
66. Alexis De Tocqueville, Democracy in America 357 (F. Bowen ed., 

1876)
67. Abraham Blumberg, The Practice of Law as a Confi dence Game: Organi-

zational Cooptation of a Profession, 1 Law & Soc’y Rev. 15, 28 (1967).
68. Macaulay, supra note 51, at 159.
69. Id. at 124.
70. See Felstiner, Abel & Sarat, supra note 46, at 644, citing James Weinstein, Big 

Business and the Origin of Workman’s Compensation, 8 Lab. Hist. 1560 (1967).
71. Trubek, supra note 45, at 122.
72. Felstiner, Abel & Sarat, supra note 46, at 650.
73. Trubek, supra note 45, at 125.
74. An excellent and fair-minded study is R. Moorhead, A. Sherr, and A. Pat-

erson, What Clients Know: Client Perspectives on Legal Competence, Interna-
tional Journal of the Legal Profession, vol. 10, no. 1, pp. 5–35 (2003).

75. Support for the claims made in this footnote may be found in Robert 
Bolt, A Man for All Seasons 39 (1961) (including the fi rst quotation); id. at 
74 (including the second quotation).

76. See Tyler, supra note 60, at 155.
77. Richard L. Abel, American Lawyers 34–35 (1989).
78. Id.
79. Robert Gordon, “The Ideal and the Actual in the Law”: Fantasies and 

Practices of New York City Lawyers, 1870–1910, in The New High Priests: 
Lawyers in Post–Civil War America 51, 53–54 (Gerald W. Gewalt ed., 
1984).

80. Support for the claims made in this footnote can be found in Mirjan 
Damaska, The Faces of Justice and State Authority: A Comparative Ap-
proach to the Legal Process 143 (1986) (“The invocation of counsel as of-
fi cer of the court is designed to constrain the excessive amalgamation of the 
lawyer’s interest with that of his client and to forestall the transformation of 
privately managed litigation into a melee of self-seeking.”); Model Rules of 
Prof’l Conduct R. 1.7 cmts. 29–31, R. 2.4 (2003) (governing lawyers who 
function as intermediaries or third party neutrals); ABA Ethics 2000 Commis-
sion, Rule 2.2 Reporter’s Explanation Memo (2002) (including the quoted 
language explaining the deletion of Model Rule 2.2).

81. Parsons, supra note 54, at 63.
82. Tyler, supra note 60. See also J. Casper, The Criminal Courts: The Defen-

dant’s Perceptive, National Institute of Law Enforcement and Criminal 
Justice (Washington, D.C.: 1970); Casper, J., Tyler, T., and Fisher, B., Proce-
dural Justice in Felony Cases, Working Paper 87–03, American Bar Foundation, 
Chicago, Ill. (1987).
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83. Id.
84. Gordon, supra note 79, at 53–54.
85. Id.
86. Support for the claims made in this footnote may be found in Ronald Gil-

son & Robert Mnookin, Disputing Through Agents: Cooperation and Confl ict 
Between Lawyers in Litigation, 94 Colum. L. Rev. 509 (1994) (claiming that 
lawyers, as repeat participants in the legal process, can establish reputations for 
cooperation that improve the effi ciency of outcomes); id. at 551 (including the 
quotation observing that “client-centered advocacy presents a serious problem 
for the lawyer seeking to establish or to maintain a reputation for cooperation”).

87. Richard Abel, A Comparative Theory of Dispute Institutions in Society, 8 
Law & Soc’y Rev. 217, 265 (1973).

88. Id.
89. Id.
90. Parsons, supra note 54, at 67. These ideas are also emphasized in the 

client-counseling literature. See, e.g., David A. Binder et al., Lawyers as 
Counselors (1991); Anthony G. Amsterdam, 1 Trial Manual 5 for the 
Defense of Criminal Cases 106–10 (1988).

91. The capacity to understand and abide by fair terms of social cooperation 
is, as Rawls says, one of the basic powers of human moral personality. See, e.g., 
Rawls, Political Liberalism, supra note 5, at 19.

92. See Dan M. Kahan, The Logic of Reciprocity: Trust, Collective Action, 
and Law, 102 Mich. L. Rev. 71 (2003); see also Ernst Fehr & Simon Gächter, 
Fairness and Retaliation: The Economics of Reciprocity, 14 J. Econ. Persp. 159 
(2000).

93. This is perhaps most evident in the criminal context, where “[i]n the eyes 
of many defendants, their attorney is the most despicable member of the cast of 
characters who have conspired to deprive them of their liberty; of all the fi gures 
in the courtroom, only defense counsel pretends to be on their side.” Charles 
Silver, Truth, Justice, and the American Way, 47 Vand. L. Rev. 339, 364 
(1994).

94. Jeffrey Fitzgerald & Richard Dickins, Disputing in Legal and Nonlegal 
Contexts: Some Questions for Sociologists of Law, 15 Law & Soc’y Rev. 681, 
698 (1980–81).

95. The quotation in this footnote is taken from Monroe H. Freedman, 
Lawyers’ Ethics in an Adversary System 2 (1975).

96. For an illustration of this development using the example of the American 
tort system, see, Samuel Issacharoff and John Fabian Witt, The Inevitability of 
Aggregate Settlement: An Institutional Account of American Tort Law, 57 Van-
derbilt L.J. 1571 (2004).

97. For a recent survey of some of the issues, see the essays collected in Sym-
posium: The Civil Trial and its Alternatives, 57 Stanford L. Rev. 1255–676 
(2005).

98. Felstiner, Abel, and Sarat, supra note 46, at 651.
99. See Macaulay, supra note 51, at 153.
100. Fuller, supra note 56, at 364 (emphasis added).
101. Id.
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102. Stuart Scheingold, Taking Weber Seriously: Lawyers, Politics, and the 
Liberal State, 24 Law & Soc. Inquiry 1061, 1063 (1999).

103. Support for the claims in this footnote may be found in Susan Sturm, 
Second Generation Employment Discrimination: A Structural Approach, 101 
Colum. L. Rev. 458 (2001) (regarding the claim that the law of sexual harass-
ment actively encourages employers to internalize its substantive norms).

104. Specifi cally, the law approaches sexual harassment through a framework 
established by Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a) 
(2000), which says “It shall be an unlawful employment practice for an em-
ployer to . . . fail or refuse to hire or to discharge any individual, or otherwise 
to discriminate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s race, color, 
religion, sex, or national origin; or . . . to limit, segregate, or classify his em-
ployees or applicants for employment in any way which would deprive or tend 
to deprive any individual employee of employment opportunities or otherwise 
adversely affect his status as an employee because of such individual’s race, 
color, religion, sex, or national origin.”

105. See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 752 (1998); Meritor 
Sav. Bank v. Vinson, 477 U.S. 57, 65 (1986).

106. Vicki Schultz, Reconceptualizing Sexual Harassment, 107 Yale L.J. 
1683, 1686 (1988); see also Kathryn Abrams, The New Jurisprudence of Sexual 
Harassment, 83 Cornell L. Rev. 1169 (1998).

107. Schultz, supra note 106, at 1712.
108. The Supreme Court fi rst acknowledged this branch of sexual harassment 

in Meritor Savings Bank v. Vinson, 477 U.S. at 65.
109. Some early cases took this view. See, e.g., Tomkins v. Public Serv. Elec. & 

Gas Co., 422 F. Supp. 553 (D.N.J. 1976). The cases are discussed in Schultz, 
supra note 107, at 1701–5.

110. See Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (2000) 
(discussed in Schultz, supra note 106)

111. For an early example of this form of argument, which emphasizes that 
quid pro quo sexual harassment is just a special case of an already familiar anti-
discrimination claim, see Barnes v. Costle, 561 F.2d 983, 987 (D.C. Cir. 1977). 
For a statement of this principle by the Supreme Court, see Oncale v. Sund-
owner Offshore Servs., Inc. 523 U.S. 75 (1998).

112. Abrams, supra note 106, at 1219.
113. Schultz, supra note 106, at 1687.
114. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 250–51 (1989).
115. See, e.g., Oncale v. Sundowner Offshore Servs., Inc. 523 U.S. 75 (1998); 

see also Doe v. City of Belleville, 119 F.3d 563 (7th Cir. 1997), vacated, 523 
U.S. 1001 (1998) (mem.) (remanded for reconsideration in light of Oncale).

116. Here I follow Noah Zatz, who proposes that “[i]f employers insist that 
employees conform to [sex-based] stereotypes regarding interactions with other 
[sex] groups, employment practices enforcing those stereotypes constitute action-
able discrimination because of race or sex.” Noah D. Zatz, Beyond the Zero-
Sum Game: Toward Title VII Protection for Intergroup Solidarity, 77 Ind. L.J. 
63, 108 (2002). Reprisals against employees who support harassed coworkers 
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are unlawful, under this approach, “as simply a special case of the prohibition 
on . . . gender stereotyping.” Id. at 69.

117. The fi nal expansion of sexual harassment law just mentioned—the aim 
to treat reprisals against those who stand up for the victims of harassment as 
harassment in their own right—may be approaching the limits of the doctrine. 
Certainly courts have not yet embraced this expansion of sexual harassment 
law. In a typical case, a court granted a motion to dismiss the Title VII claims of 
white male police offi cers who suffered reprisals after complaining about the 
harassment of their black and female colleagues on the ground that the prac-
tices these offi cers complained of were “biased in their favor.” Childress v. City 
of Richmond, 907 F. Supp. 934, 939 (E.D. Va. 1995), summary judgment 
granted, 919 F. Supp. 216 (E.D. Va. 1996), vacated, 120 F.3d 476 (4th Cir. 
1997), aff’d en banc, 134 F.3d 1205 (4th Cir. 1998) (per curiam), cert. denied, 
524 U.S. 927. The black female offi cers were permitted to proceed with their 
own claims of harassment.

118. The case discussed in this footnote is reported in Cole v. Lehman, No. 
85CV2187 (Adams County Colo. Dist. Ct. fi led 1985), dismissed per stipula-
tion, No. 87-CA0943 (Colo. Ct. App. Dec. 15, 1988). For a more complete 
account of the dispute, which emphasizes the failure of the legal process’s trans-
formative ambitions, see Penelope Canan, Gloria Satterfi eld, Laurie Larson & 
Martin Kretzmann, Political Claims, Legal Derailment, and the Context of Dis-
putes, 24 Law & Soc’y Rev. 923, 936–39 (1990).

119. Mather & Yngvesson, supra note 47, at 784.
120. Id. at 783.
121. The fi nal quotations come from Felstiner, Abel & Sarat, supra note 46, 

at 648. Felstiner, Abel, and Sarat take a much less salutary view of this develop-
ment than I do, observing that it does less to serve collective safety than to serve 
the lawyers who might get paid out of damage awards. Id. My present argu-
ment, however, does not require me to take any view of the effectiveness of tort 
damages as deterrents against dangerous conduct. True to my announced ambi-
tions, I am considering not the justice or effi ciency of tort law but, what is very 
different, its practical legitimacy.

122. Parsons, supra note 54, at 58.
123. Id.
124. Id.
125. Lon L. Fuller & John D. Randall, Professional Responsibility: Report of 

the Joint Conference, 44 A.B.A.J. 1159, 1161 (1958) (excerpted in Fuller, supra 
note 56, at 384).

Chapter 9
Tragic Villains

1. The most sophisticated and authoritative statement of this position is An-
thony T. Kronman, The Lost Lawyer: Failing Ideals of the Legal Profes-
sion (1993). A more typical statement, in the form of a professional lament by 
an old lion of the bar, is Sol M. Linowitz, The Betrayed Profession (1994).
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The hinge of this swing toward adversariness is sometimes said to have been 
the Civil War. Thus one commentator suggests that before the Civil War, lawyers’ 
“professional loyalties were more to [political] parties and their principles than 
to clients and their interests,” but that after, the bar was “left tethered to nothing 
more substantial than the fl uctuating desires of its clientele.” Mark DeWolfe 
Howe, Book Review, 60 Harv. L. Rev. 838, 839, 840 (1947) (reviewing 1 Rob-
ert T. Swaine, The Cravath Firm and Its Predecessors, 1819–1947 (1946)).

2. For example, while it is often reported that Abraham Lincoln fl atly refused 
to defend clients he believed were guilty, see, e.g., Andrew L. Reisman, An Essay 
on the Dilemma of “Honest Abe”: The Modern Day Professional Responsibil-
ity of Abraham Lincoln’s Representations of Clients He Believed to Be Culpa-
ble, 72 Neb. L. Rev. 1205 (1993), the more aggressively adversary actions of 
famous nineteenth-century lawyers, such as David Dudley Field’s representation 
of his railroad clients, are less noticed today. Field’s case is especially notewor-
thy because he publicly rejected the adversarial ethic yet proceeded to betray his 
public position in railroad litigation. See James M. Altman, Modern Litigators 
and Lawyer-Statesmen, 103 Yale L.J. 1031, 1055 (1994) (reviewing Anthony 
T. Kronman, The Lost Lawyer (1993)) (“Field’s own scurrilous conduct as an 
attorney in the 1868 Erie Railroad dispute underscores the hazard of relying on 
the words of ethical commentators to determine how litigators actually prac-
ticed.”). A general historical argument that nineteenth-century litigators espe-
cially displayed substantial partisanship appears in Norman Spaulding, The 
Myth of Civic Republicanism: Interrogating the Ideology of Antebellum Legal 
Ethics, 71 Fordham L. Rev. 1397 (2003).

3. David Hoffman, Resolutions in Regard to Professional Deportment, in 2 
A Course of Legal Study 752, Resolution XIV, at 755 (photo. reprint 1972) 
(2d ed., Baltimore, Joseph Neal 1836).

4. George Sharswood, An Essay on Professional Ethics 110 (photo. 
reprint 1993) (5th ed., Philadelphia, T. & J.W. Johnson 1896).

5. Id. at 107.
6. Id. at 74–75.
7. Sharswood’s treatise, which came a little later than Hoffman’s, was already 

less committed to the specifi cs of a justice-centered approach to lawyering. Shar-
swood concluded, for example, that a lawyer is not responsible for acts of his 
client “in maintaining an unjust cause,” id. at 83, and insisted that a lawyer 
may neither reveal to the court facts damning to his client’s case, nor withdraw 
if the case is in adjudication, id. at 84–85. Indeed, Sharswood originated the 
language of “[e]ntire devotion of the interests of the client [and] warm zeal in 
the maintenance and defense of his rights” that survives in the codes of ethics 
even today. Id. at 78–79.

8. Hoffman, supra note 3, Resolution V, at 752.
9. Id. Resolution XXXII, at 764.
10. Id. Resolution XLII, at 770.
11. Id. Resolution XII, at 754. Hoffman added that “I shall claim to be the 

sole judge (the pleas not being compulsory) of the occasions for their proper 
use.” Id. Resolution XIII, at 755.

12. Id. Resolution XIII, at 754.
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13. Rush v. Cavenaugh, 2 Pa. 187, 189 (1895). It has recently been argued 
that Chief Justice Gibson’s opinion in Rush departed from views of Hoffman 
and Sharswood in that Rush insisted that lawyers display fi delity to the court, 
as a matter of professional conscience, whereas Hoffman and Sharswood em-
phasized personal conscience instead. See Fred Zacharias and Bruce Green, Re-
conceptualizing Advocacy Ethics, 74 Geo. Wash. L. Rev. 1 (2005).

I accept this distinction and its historical attribution to Gibson’s opinion in 
Rush but doubt that it makes a difference to the larger argument that I am de-
veloping here. First, the historical reception of Rush (including by both Hoffman 
and Sharswood) seems not to have adopted its distinction between professional 
and personal conscience, so that nineteenth-century legal ethics more generally 
retained a commitment to the separate restrictions on partisanship associated 
with deference to personal conscience. And second, although, as Zacharias and 
Green point out, the idea of professional conscience has established a footprint 
in contemporary legal ethics, the trend over much of the long twentieth century 
was toward an increasingly partisan conception of advocacy even in this respect 
(with only a very recent and modest reversal).

Finally note that although the idea of professional conscience has some pur-
chase on legal ethics, for example with respect to the lawyer’s duties of candor 
toward tribunals before which she appears, it cannot, as a matter of philosophi-
cal principle, generally resolve the ethical complexity of the lawyer’s profes-
sional circumstances. In particular, it glosses over the disagreements about the 
proper application of law that give rise to the problem of the legitimacy of adju-
dication. I take up this point in somewhat greater detail, although still only 
briefl y, in chapter 8, in the discussion of W. Bradley Wendel’s philosophical re-
construction of professional conscience.

14. Robert W. Gordon, The Legal Profession, in Looking Back at Law’s 
Century 287, 301 (Austin Sarat et al. eds., 2002) [hereinafter Robert Gordon, 
The Legal Profession.]

15. Robert Gordon, Law as a Vocation, in The Path of the Law and Its 
Infl uence: The Legacy of Oliver Wendell Holmes, Jr., 7–32, 9 (Steven J. 
Burton ed., 2000).

16. See Allison Marston, Guiding the Profession: The 1887 Code of Ethics of 
the Alabama State Bar Association, 49 Ala. L. Rev. 471, 471 (1998) (identify-
ing the 1887 Alabama code as the “fi rst code of ethics for lawyers offi cially ad-
opted in the United States”).

17. Gordon, The Legal Profession, supra note 14, at 301.
18. Support for the claims made in this footnote may be found in Charles 

W. Wolfram, Modern Legal Ethics § 10.2.2, at 571–72 (student ed. 1986) 
(regarding English retention of the cab-rank rule).

19. Id. at 315.
20. Id. at 294.
21. Id.
22. Id. at 303–4.
23. Id.
24. This example is reported in Robert Gordon in Is Law Still a Profession? 

Was it Ever One? And Does it Matter? (inaugural lecture as Chancellor Kent 
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Professor of Law and Legal History). For a more complete discussion, see 
Christopher L. Tomlins, Law, Labor and Ideology in the Early Ameri-
can Republic (1993).

25. This case is reported in Robert Gordon in Is Law Still a Profession? Was 
it Ever One? And Does it Matter? (inaugural lecture as Chancellor Kent Profes-
sor of Law and Legal History). For more complete discussions, see J. Anthony 
Lukas, Big Trouble 311 (1997); and Clarence Darrow, The Story of My 
Life 62 (1932).

26. Gordon, The Legal Profession, supra note 14, at 315.
27. Lawrence M. Friedman, A History of American Law 641 (2d ed. 

1985).
28. Id. at 641.
29. Gordon, The Legal Profession, supra note 14, at 312. Unsurprisingly, the 

new divisions did not split the bar into even parts. Rather, “the most successful 
lawyers were drawn into the orbit of powerful corporate clients like railroads 
and fi nancial institutions.” Id. at 311.

30. Samuel Untermeyer, What Every Present-Day Lawyer Should Know, 167 
Annals Am. Acad. Pol. & Soc. Sci. 173, 173 (1933) (quoted in Wayne K. 
Hobson, Symbol of the New Profession: Emergence of the Large Law Firm, 
1870–1915, in The New High Priests: Lawyers in Post–Civil War America 
3, 21 (Gerald W. Gawalt ed., 1984)).

31. John P. Heinz & Edward O. Laumann, Chicago Lawyers: The Social 
Structure of the Bar, in Lawyers: A Critical Reader 27, 31 (Richard L. Abel 
ed., 1997).

32. Id.
33. According to a 1975 survey of the Chicago bar, only one in seven lawyers 

spent 25 percent of their time in both hemispheres. Heinz & Laumann, supra 
note 31, at 31. And an update of this research using a 1995 survey confi rms the 
basic story. For example, of lawyers in litigation, real estate, and tax, “about 
three-quarters of them . . . do not cross the client-type line for even 5% of their 
time, and only about a seventh devote substantial [over 25 percent] amounts of 
time to both types of work.” John P. Heinz, Robert L. Nelson, Edward O. Lau-
mann & Ethan Michelson, The Changing Character of Lawyers’ Work: Chicago 
in 1975 and 1995, 32 Law and Soc’y Rev. 751, 756 (1998).

34. Robert L. Nelson, Partners with Power: The Social Transformation 
of the Large Law Firm 250–51 (1988).

35. Friedman, supra note 27, at 636.
36. Cause-lawyering (somewhat ironically) has its historical roots in certain 

forms of probusiness practice. It was “pioneered by elite lawyers and judges to 
establish judicial interpretations of private and constitutional law that would 
fortify rights to ownership and control of business property against (what these 
elites perceived to be) impulsive populist redistributive or regulatory legislation 
and trade-union actions such as strikes and boycotts.” Gordon, The Legal Pro-
fession, supra note 14, at 319. Indeed, by the time of the New Deal, the elite 
lawyers who argued for the Lochner era constitutional order had become so 
entangled with their business clients (whom they had been representing more or 
less exclusively since the early years of the century) that they were treated, in 
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politics, as mere propagandists. See, e.g., Ronen Shamir, Managing Legal 
Uncertainty: Elite Lawyers and the New Deal 46 (1995).

In spite of these roots, the business bar turned dramatically against cause-
lawyering when, in the 1950s, it began to take up the cause not of property 
rights but of the poor. Throughout that decade, the ABA waged a systematic 
campaign to prevent the creation of political institutions that would provide 
comprehensive legal services for poor people including by creating a “Special 
Committee to Study Communist Tactics, Strategy, and Objectives” whose aim 
was to “drive such [communist] lawyers from the profession.” Martha F. 
Davis, Brutal Need: Lawyers and the Welfare Rights Movement 1960–
1973, at 19 (1993). The ABA eventually reversed its decades long opposition to 
federally funded legal services, recognizing that federally supported poverty law 
programs, subjected to the Bar’s general ethics rules, would in fact be in the in-
terest of lawyers. Id. at 33.

37. Support for the claims made in this footnote may be found in Judith Kil-
patrick, Speciality Lawyer Associations: Their Role in the Socialization Process, 
33 Gonz. L. Rev. 501, 511 (1997/98) (regarding the plaintiff’s bar’s domination 
of the Association of Trial Lawyers of America); Sara Parikh & Bryant Garth, 
Philip Corby and the Construction of the Plaintiffs’ Personal Injury Bar, 30 
Law & Soc. Inquiry 269, 278 (2005) (regarding the predecessor organization 
to the ATLA).

38. Support for the claims made in this footnote may be found in K.N. 
Llewellyn, The Bar Specializes—With What Results?, 167 Annals 177, 177 
(1933) (quoted in Nelson, supra note 34, at 249 (including both quotations of 
Karl Llewellyn); Nelson, supra note 34, at 233 (including the quotation re-
garding the prevalence of confl icts among lawyers between personal values and 
requests of clients); id. at 247 (including the quotation regarding the legal 
changes that corporate lawyers favor and the quotation regarding responses 
suggesting that the proposed changes would have salutary effects for clients); id. 
at 239 (including the quotation regarding businessmen’s relative optimism about 
the capacity of the market and the quotation regarding large-fi rm lawyers’ more 
favorable views of government regulation); id. at 240 (including the quotation 
regarding the elite strata of the bar’s view of the distribution of economic re-
wards and the quotation regarding an awareness of substantive inequality); see 
George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 
J. Legal Stud. 1 (1984) (regarding the focus of legal energies on shifting the 
boundaries of legal standards).

39. I do not mean to suggest that the will is never involved in generating good 
faith beliefs but only that good faith beliefs cannot themselves be the product of 
a single discrete act of will, a single discrete choice. People constantly choose 
which questions to pursue and which to avoid and which evidence to empha-
size and which to ignore, and these choices affect what they come to believe. 
People choose, that is, how to go about forming beliefs. But although these 
choices infl uence which beliefs people do in the end form, this is very different 
from the case the main text contemplates, in which people choose, directly, 
what to believe. This kind of case almost certainly involves pathologies of be-
lief, as in Aquinas’s idea that to learn to believe in God one must fi rst pray to 
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him or, more familiarly, in the common case of the person who refuses to accept 
a lover’s infi delity.

40. In emphasizing the importance of the lawyer’s role to sustaining role-
based redescriptions that proceed in terms of negative capability, I am departing 
signifi cantly from Keats’s view of the poet’s negative capability. Poetic negative 
capability, for Keats, had to be achieved out of the poet’s inner resources rather 
than on the back of an external institution such as a social role. This feature of 
Keats’s views no doubt contributed to his belief that, as Kenji Yoshino has 
pointed out to me, poetic negative capability was a sign of greatness, which 
most poets fail to achieve. (Lionel Trilling observes that for Keats, negative ca-
pability depends, “upon the strength of one’s sense of personal identity. Only 
the self that is certain of its integrity and validity can do without the armor of 
systematic certainties.” Lionel Trilling, Introduction to The Selected Letters 
of John Keats 29 (2002).) Because I am holding out the possibility that even 
ordinary lawyers might achieve lawyerly negative capability, the suggestion that 
they might receive external support in this endeavor becomes particularly im-
portant to my view.

41. Thus it is one of the banalities of social psychology that “the agreement 
of others is necessary in sustaining a particular perception of phenomena in the 
face of other competing conceptions.” Jeffrey Fitzgerald & Richard Dickens, 15 
Law & Soc’y Rev. 681, 699 (1980–81), citing Muzafer Sherif & Carolyn W. 
Sherif, An Outline of Social Psychology 245–67 (1948). Nevertheless, I 
say only that role-based redescription is most naturally supported by a broad-
based practice, and leave open just how much external support is strictly neces-
sary for adopting a conceptual scheme. Perhaps a clique or a family or even an 
individual person could create a set of attitudes capable of sustaining the func-
tional equivalent of role-based redescription, as long as these attitudes were 
more than just a tool employed to disguise purely willful redescription, although 
very few people, to be sure, possess the imagination and force of personality to 
sustain such redescription all on their own. To do so would involve a kind of 
genius such as appears, for example, in Robert Frost’s successful effort to con-
struct and assume the originally foreign and fanciful persona of a stylized New 
England farmer. These remarks naturally return to Keats’s views about the elu-
siveness of poetic negative capability and its connection to poetic greatness. See 
supra note 40.

42. Ordinary people may continue to employ these descriptions even as they 
recognize that the role is impartially justifi ed. They may conclude that “on the 
question of moral deformation, it may be that some socially useful roles require 
the development of vices and the suppression of virtues, so that good profes-
sionals become bad people.” Arthur Applbaum, Ethics for Adversaries 66 
(1999).

43. Support for the claims made in this footnote may be found in Meir Dan-
Cohen, Mediating Institutions: Beyond the Public/Private Distinction, 61 U. 
Chi. L. Rev. 1213, 1222 (1994) (including the quoted text); Erving Goffman, 
Encounters 85–152 (1961) (introducing the term “role-distance”); Erving 
Goffman, The Underlife of a Public Institution: A Study of Ways of Making 
Out in a Mental Hospital, in Asylums: Essays on the Social Situation of 

 NOTES TO CHAPTER 9 327

12Markovits_Notes 255-340.indd   32712Markovits_Notes 255-340.indd   327 7/31/08   10:11:02 AM7/31/08   10:11:02 AM



Mental Patients and Other Inmates 171, 318–20 (1961) (same); Meir Dan-
Cohen, Law, Community, and Communication, 1989 Duke L.J. 1654, 1659 
(1990) (making the suggesting that an inappropriate role-distance can lead to 
alienation); Meir Dan-Cohen, Responsibility and the Boundaries of the Self, 
105 Harv. L. Rev. 959, 1001 (1992) (proposing that role-distance may be the 
self’s preferred strategy for dealing with “dirty hands” types of situation).

44. See, e.g., William Mitchell, Essay on the Early History of the 
Law Merchant (1904) (describing the work of merchant courts); Brian L. 
Woodcock, Medieval Ecclesiastical Courts in the Diocese of Canter-
bury (1952) (describing the work of church courts).

45. Support for the claims made in this footnote may be found in Arthur Ap-
plbaum, Professional Detachment: The Executioner of Paris, 109 Harv. L. Rev. 
458 (1995) (giving an ethical portrait of Charles-Henri Sanson).

46. Support for the claims made in this footnote may be found in Michel de 
Montaigne, Of Husbanding Your Will, in The Complete Essays of Mon-
taigne 3 (Donald Frame ed., 1958) (including the quotation proposing a cos-
mopolitan account of roles); id. at 600 (including the quotation claiming that 
some citizens must sacrifi ce their honor and their conscience for the good of 
their country).

47. 2 Alexis De Tocqueville, Democracy in America 284 (H. Reeve 
trans. P. Bradley ed., 1945).

48. Charles W. Wolfram, Toward a History of the Legalization of American 
Legal Ethics—I. Origins, 8 U. Chi. L. Sch. Roundtable 469, 470 (2001). The 
bar was never entirely free of outside supervision, but such supervision was 
limited, so that “colonial lawyers in their roles as such were not the object of 
signifi cant regulation outside of the process of admission to practice and the 
occasional regulation of their fees.” Id. at 472–73. Even the disbarment pro-
ceedings (which changed very little from colonial times until the 1960s) were 
“generally conducted as an equity suit or more specifi cally as a contempt pro-
ceeding. Most importantly, that meant that the court invariably tried charges 
without a jury.” Id. at 474–75.

49. Robert Stevens, Two Cheers for 1870: The American Law School, in Law 
in American History 405, 417 (Donald Fleming & Bernard Bailyn eds., 1971) 
(“The guild feeling within the legal profession and the somewhat mystical view 
with which the common law was regarded were put under pressures they had 
never had to face in England.”).

50. Thus “[i]n 1800, fourteen out of nineteen jurisdictions required a defi nite 
period of apprenticeship. By 1840 it was required by not more than eleven out 
of thirty jurisdictions. By 1860 it was required in only nine out of thirty-nine 
jurisdictions.” Id. Indeed, “in the 1840’s and 1850’s New Hampshire, Maine, 
Wisconsin, and Indiana provided that anyone twenty-one and over and of ‘good 
moral character’ could practice as a lawyer. In the Utah territory there was ap-
parently an attempt to prevent the existence of any professional bar whatso-
ever.” Id. at 418.

51. Gordon, The Legal Profession, supra note 14, at 290. Nevertheless, it is 
worth noting that “for all the talk of Jacksonian democracy and for all the 
changes in formal rules, there seems little doubt that in major cities like Boston 
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the leading members of the bar played a role, led a life, and enjoyed a status 
little different from that of their counterparts in 1800 or 1900.” Stevens, supra 
note 49, at 421.

52. See Stevens, supra note 49, at 418.
53. Id. at 425.
54. Support for the claims made in this footnote may be found in Friedman, 

supra note 27, at 648–50 (regarding the creation of city and state bar associa-
tions); Munn v. Illinois, 94 U.S. 113 (1877). For a discussion of the formation 
of the ABA, see John A. Matzko, The Best Men of the Bar: The Founding of the 
American Bar Association, in The New High Priests: Lawyers in Post–Civil 
War America 75 (Gerard W. Gawalt ed., 1984).

55. Friedman, supra note 27, at 634.
56. Id. at 638.
57. Id. at 639. Census data lists only three black lawyers in Massachusetts (in 

1870), fourteen in North Carolina (in 1890), and roughly twenty-fi ve in Texas 
(in 1900). Id. Similarly, as late as 1900, only about fi fty women practiced law in 
Massachusetts. Id.

58. Robert L. Nelson, The Future of American Lawyers: A Demographic 
Profi le of a Changing Profession in a Changing Society, in Lawyers: A Criti-
cal Reader 20, 25 (Richard L. Abel ed. 1997).

59. Id.
60. American Bar Ass’n, Fall 2005 Enrollment Statistics 2 (Jan. 11, 2006), 

http://www.abanet.org/legaled/statistics/fall2005enrollment.pdf.
61. Gordon, The Legal Profession, supra note 14, at 293. In 1993 and 1994, 

female enrollment was 43 percent. American Bar Ass’n, First Year Enrollment in 
ABA Approved Law Schools 1947–2004 (Percentage of Women), http://www.
abanet.org/legaled/statistics/femstats.html (last visited Oct. 20, 2007). In 2005 
female enrollment was 47.5 percent. American Bar Ass’n, Fall 2005 Enrollment 
Statistics, supra note 60, at 2.

62. Charles W. Wolfram, Toward a History of the Legalization of American 
Legal Ethics—II The Modern Era, 15 Geo. J. Legal Ethics 205, 222 (2002).

63. Support for the claims made in this footnote may be found in American 
Bar Ass’n, Lawyer Demographics, http://www.abanet.org/marketresearch/law-
yerdem2004.pdf (2005) (claiming that there are 1.1 million lawyers in America); 
U.S. Dep’t of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook (2006), available at http://www.bls.gov/oco/ocos053.htm. (claiming 
that there are 735,000 practicing lawyers in America); Heinz, Nelson, Laumann & 
Michelson, supra note 33, at 770 (including the quotation regarding the effects 
of the growth of the bar).

64. See Stevens, supra note 49, at 505–6.
65. Id. at 494.
66. Id. at 505.
67. Id. at 509.
68. Id. at 498.
69. In taking this position, the A.B.A. departed from the common practice of 

the time. “[I]n 1927, of the forty-nine jurisdictions (the forty-eight states and 
the District of Columbia), thirty-two had no formal requirements for prelegal 
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studies, eleven required high school graduation or its equivalent, and six re-
quired two years of college or its equivalent.” Id. at 496.

70. Id. at 509.
71. Robert Gordon, The Ideal and the Actual in the Law: Fantasies and Prac-

tices of New York City Lawyers, 1870–1910, in The New High Priests: Law-
yers in Post–Civil War America 51, 57–58 (Gerald W. Gawalt ed., 1994).

72. Wolfram, supra note 62, at 227.
73. Geoffrey C. Hazard, Jr., The Future of Legal Ethics, 100 Yale L.J. 1239, 

1249–50 (1991).
74. Id.
75. Wolfram, supra note 48, at 479.
76. In re Percy, 36 N.Y. 651, 653 (1867) (describing the statute). This and the 

following sources are collected in Wolfram, supra note 48, at 479.
77. See Laws of the Colony of Maryland, ch. 48, § 12 (1715) (cited and 

quoted in Ex parte Burr, 4 F. Cas. 791, 793 (C.C.D.C. 1823)).
78. Bar Ass’n of Boston v. Greenhood, 46 N.E. 568, 574 (Mass. 1897).
79. Act of Apr. 14, 1834, Pa. Pamph. L. 354 (cited and quoted in Ex parte 

Steinman, 95 Pa. 220, 237 (1880)).
80. The quotation in this footnote is taken from Wolfram, supra note 48, 

at 485.
81. Id. at 480–81.
82. Id. at 480. Wolfram adds that “Proper professional deportment was 

something that was thought to accompany virtue, or at least something to be 
learned during apprenticeship to a reputable lawyer.” Id.

83. Wolfram, supra note 62, at 206.
84. An extended discussion of the development summarized here appears in 

Fred C. Zacharias, Specifi city in Professional Responsibility Codes: Theory, 
Practice, and the Paradigm of Prosecutorial Ethics, 69 Notre Dame L. Rev. 
223 (1993).

85. Wolfram, supra note 62, at 217–18.
86. This similarity should not be exaggerated, of course. Thus even the most 

modern legal ethics codes fall well short of the specifi city associated with penal 
codes, for example in that, as Richard Abel observes, the ethics codes do not 
specify penalties or rank infractions in order of seriousness. See Richard L. Abel, 
Why Does the ABA Promulgate Ethics Rules?, 59 Tex. L. Rev. 639, 649 
(1981).

87. Hazard, supra note 73.
88. As Dan-Cohen observes, it is natural to “associate the presence of [exter-

nal] inducements [to comply with a role’s rules] with role distance and their ab-
sence [and the presence instead of fraternal admonitions] with proximity.” Meir 
Dan-Cohen, Mediating Institutions: Beyond the Public/Private Distinction, 
supra note 43, at 1232.

89. Michael Burrage, Escaping the Dead Hand of Rational Choice: Karpic’s 
Historical Sociology of French Advocates, 24 Law & Soc. Inquiry 1083, 1106 
(1999) (reviewing Lucien Karpik, Les Avocats: Entre l’État, le Public, et 
le Marché XIIIe–Xxe (1995)).

90. Model Rules of Prof’l Conduct Preamble ¶ 12 (2003).
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91. Support for the claims in this footnote may be found in Faretta v. Califor-
nia, 422 U.S. 806 (1975) (regarding the accused criminal who conducts his own 
defense); Robert W. Gordon, The Legal Profession, supra note 14, at 296 (in-
cluding the quotation regarding accountants and others coming to encroach on 
the lawyer’s special competence).

92. See Spevak v. Klein, 385 U.S. 511 (1967) (holding that lawyers may not be 
disbarred for exercising their privilege against self-incrimination); In re Ruffalo, 
390 U.S. 544 (1968) (treating disciplinary proceedings as “quasicriminal” and 
holding that lawyers may not be disbarred without procedural due process).

93. Wolfram, supra note 62, at 217.
94. Id. at 206.
95. David Wilkins, Who Should Regulate Lawyers?, 105 Harv. L. Rev. 801, 

845 (1992).
96. Wolfram, supra note 62, at 207. Wolfram adds that the bar “exert[s] very 

little infl uence at all with respect to the prosecutorial agenda of the bar-discipline 
agencies.” Id.

97. Wolfram, supra note 48, at 470.
98. Support for the claims made in this footnote may be found in Wolfram, 

supra note 62, at 214 (2002), (citing 1 Ronald E. Mallen & Jeffrey M. 
Smith, Legal Malpractice § 1.6, at 19 (4th ed. 1996)) (including the quota-
tions regarding the spectacular increase in malpractice decisions); Robert W. 
Gordon, The Legal Profession, supra note 14, at 297 (including the quotation 
regarding the doubling of the number of malpractice claims between 1979 and 
1986); 1 Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice § 1.7, 
at 42 (2005 ed.) (reporting the results of a study comparing data from 1980 to 
1985 with data from 1990 to 1995).

99. Id. at 483.
100. See, e.g., Lipton v. Boesky, 313 N.W.2d 163, 167 (Mich. Ct. App. 1981). 

In other jurisdictions, ethics violations are admissible evidence in support of a 
malpractice claim. See, e.g., Woodruff v. Tomlin 616 F.2d 924, 936 (6th Cir. 
1980); Lazy Seven Coal Sales, Inc. v. Stone & Hinds, P.C., 813 S.W.2d 400 
(Tenn. 1991); Allen v. Lefkoff, Duncan, Grimes & Dermer, P.C., 453 S.E.2d 
719, 720–21 (Ga. 1995).

101. Day v. Rosenthal, 170 Cal. App. 3d 1125, 1147 (Ct. App. 1985) (stating 
that the ethics rules, and not the testimony of an expert witness, establish the 
standard of care for legal malpractice).

102. Wolfram, supra note 48, at 469 (citing Restatement (Third) of the 
Law Governing Lawyers § 52(2) cmt. f (2000)). For a more detailed account, 
see Michael J. Hoover, The Model Code of Professional Conduct and Lawyer 
Malpractice Actions: The Gap Between Code and Common Law Narrows, 22 
New Engl. L. Rev. 595 (1988).

103. Wilkins, supra note 95, at 806.
104. See Model Code of Prof’l Responsibility Preliminary Statement 

(1983); Model Rules of Prof’l Conduct Preamble (2003) (“Violation of a Rule 
should not give rise to a cause of action nor should it create any presumption that 
a legal duty has been breached . . . . [The Rules] are not designed to be a basis for 
civil liability. Accordingly, nothing in the rules should be deemed to augment any 
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substantive legal duty of lawyers or the extra-disciplinary consequences of violat-
ing such a duty.” Not every jurisdiction has abandoned this approach—Indiana, 
for example, continues to reject the Code of Professional Responsibility as a basis 
of civil liability. See Sanders v. Townsend, 582 N.E.2d 355, 359 (Ind. 1991) (citing 
the preambles to the Model Code and Model Rules).

105. The brief catalog of examples that follows is far from exhaustive. An-
other important case is antitrust law, which courts have applied against the bar 
to outlaw minimum fee schedules. See Goldfarb v. Va. State Bar, 421 U.S. 773 
(1975). Similarly, a Justice Department threat to prosecute the A.B.A. for viola-
tions of antitrust law and certain constitutional principles caused the bar to 
amend ethics rules that had been adopted to raise up roadblocks against group 
legal services plans. See Richard L. Abel, Why Does the ABA Promulgate Ethics 
Rules?, 59 Tex. L. Rev. 639, 650 (1981).

106. With respect to antidiscrimination law, bar admissions processes may 
not discriminate on the basis of race, gender, or religion. See Schware v. Bd. of 
Bar Examiners, 353 U.S. 232, 238 (1957). Indeed, the Americans with Disabili-
ties Act also limits the grounds on which lawyers may be denied admission to 
the bar and the circumstances in which they may be disciplined. See, e.g., Clark 
v. Va. Bd. of Bar Examiners, 880 F. Supp. 430 (E.D. Va. 1995); People v. Reyn-
olds, 933 P.2d 1295, 1304–05 (Colo. 1997). With respect to privacy and au-
tonomy, a state bar may not, for example, reject a female applicant on the 
ground that she lives with a man with whom she is not married, Cord v. Gibb, 
254 S.E.2d 71 (Va. 1979), nor may the bar reject an applicant on the grounds of 
his political affi liations. See Baird v. State Bar of Ariz., 401 U.S. 1 (1971).

107. The rule is most famously articulated in The T.J. Hooper, 60 F.2d 737, 
740 (2d Cir. 1932).

108. Some states expressly “reject the notion that the practice of the majority 
of attorneys conclusively establishes the standard of care. While the standard of 
care is based on the degree of care, skill, diligence and knowledge commonly 
possessed by a reasonable, careful and prudent Vermont lawyer, the conduct of 
the majority of Vermont lawyers does not defi ne ‘reasonableness’ per se. It is 
ultimately the role of the courts to defi ne this standard.” Estate of Flemming v. 
Nicholson, 724 A.2d 1026, 1029 (Vt. 1998). Others imply that legal malprac-
tice should follow the general law of torts. See, e.g., Frullo v. Landenberger, 814 
N.E.2d 1105, 1109 (Mass. App. 2004) (“Negligence claims against attorneys 
do not differ from negligence claims generally in that plaintiffs must demon-
strate both that the defendant failed to adhere to an applicable standard of care, 
and that the failure proximately caused the plaintiffs’ losses.”).

Moreover, even states that retain the traditional exemption to the T.J. Hooper 
rule, see, e.g., Dawson v. Toledano, 109 Cal. App. 4th 387, 396 (2003) (“The 
attorney’s duty is to use such skill, prudence, and diligence as other members of 
his profession commonly possess and exercise”), have generally weakened the 
exemption by expanding the scale of the professional unit whose common prac-
tices establish the standard of care so that jurisdiction-wide, rather than just 
local, practices determine this standard. See David A. Barry, Legal Malpractice 
in Massachusetts: Recent Developments, 78 Mass. L. Rev. 74, 77–78 (1993) 
(“Although some states still adhere to a ‘locality rule’ by which the lawyer’s 

332 NOTES TO CHAPTER 9

12Markovits_Notes 255-340.indd   33212Markovits_Notes 255-340.indd   332 7/31/08   10:11:04 AM7/31/08   10:11:04 AM



conduct is measured against the standards prevalent in the particular legal com-
munity in which his practices, the majority of states have adopted a ‘jurisdiction 
wide’ standard of care.”); see also Restatement (Third) of the Law Govern-
ing Lawyers § 52 cmt. b (2000).

109. See, e.g., McCamish, Martin, Brown & Loeffl er v. F.E. Appling Interests, 
991 S.W.2d 787 (Tex. 1999) (following Restatement (Second) of Torts 
§ 552 (1977) to allow a claim for negligent misrepresentation against a lawyer 
when false information generated by the lawyer was supplied to a “limited 
group of persons” to whom the lawyer knew or should have known the client 
would give the information). A lawyer’s liability under Restatement (Second) 
of Torts § 552(a) (1977) is limited to the “loss suffered by the person or one 
of a limited group of persons for whose benefi t and guidance he intends to sup-
ply the information or knows that the recipient intends to supply it.” This limi-
tation stems from the fact that § 552 imposes liability on those who have “no 
intent to deceive, but only good faith coupled with negligence . . . .” Restate-
ment (Second) of Torts § 552, cmt. a (1977).

110. Lawyers may be liable in fraud under Restatement (Second) of Torts 
§ 531 (1977) to injured parties who reasonably rely on fraudulent misrepresen-
tations and belong to a “class of persons” whom the lawyer “has reason to ex-
pect” will so rely. For a comparison with § 552, see supra note 109.

111. Roger C. Cramton, Enron and the Corporate Lawyer: A Primer on 
Legal and Ethical Issues, in Enron: Corporate Fiascos and Their Implica-
tions 571, 577 (Nancy B. Rapoport and Bala G. Dharan eds., 2004)

The Model Rules prohibit only cases in which lawyers have “actual knowl-
edge” of the fraudulent nature of the client’s conduct, see Model Rules of 
Prof’l Conduct R. 1.2(d) (2003), although knowledge may be “inferred from 
circumstances.” See id. R. 1.0(a), (f). By contrast, “[f]ederal and state laws deal-
ing with fraud and various deceptive practices generally adopt or are interpreted 
as embodying a less demanding standard of knowledge of culpable conduct 
than that of the ABA Model Rules: a lawyer cannot turn a blind eye to facts 
and circumstances that indicate fraud or illegality—conduct that falls within the 
‘willful blindness’ rubric.” Cramton, supra, at 578.

For example, the scienter requirement for fraud under the federal securities 
acts may be met, in the criminal context, by proof that “a defendant deliberately 
closed his eyes to facts he had a duty to see or recklessly stated as facts things of 
which he was ignorant.” United States v. Benjamin, 328 F.2d 854, 862 (2d Cir. 
1964) (citations omitted) (summarizing holdings of prior decisions). And “[t]he 
federal courts of appeals . . . have almost uniformly concluded that the reckless-
ness and ‘willful blindness’ suffi cient for criminal liability also suffi ce for civil li-
ability” under § 10(b) of the 1934 Act. Cramton, supra, at 579. Cramton reports 
that “recklessness” is most commonly taken to identify conduct that is “highly 
unreasonable and that represents an extreme departure from standards of ordi-
nary care . . . [to the extent that the] danger . . . [was] either known to the defen-
dant or [was] so obvious that the [defendant] must have been aware of it.” Id. 
The cited language comes from Hollinger v. Titan Capital Corp., 914 F.2d 1564, 
1569 (9th Cir. 1990) (en banc). Some courts have adopted an even lower bar to 
civil liability, requiring just “negligence-plus.” See, e.g., Lanza v. Drexel & Co., 
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479 F.2d 1277, 1306 n.98 (2d Cir. 1973) (en banc) (recklessness requires only 
that a defendant who knew of material omissions or misstatements of fact failed 
to obtain and disclose the facts when this could be done without extraordinary 
effort).

112. Victor H. Kramer, Viewing Rule 11 as a Tool to Improve Professional 
Responsibility, 75 Minn. L. Rev. 793, 798 (1991). Although Rule 11 has since 
its inception allowed judges to impose sanctions for its violation, these were 
initially available only for a narrow class of abuses involving signing of the 
pleadings. See Fed. R. Civ. P. 11, advisory committee’s note on 1983 Amend-
ments. In 1983 the rule was amended because “in practice Rule 11 [in its origi-
nal version] has not been effective in deterring abuses.” Id. The amendments 
authorized judges to impose sanctions more broadly for litigation related mis-
conduct. Note that this seems to have had a practical effect. “In the seven years 
since Rule 11 was amended, it has generated well over a thousand judicial opin-
ions.” Kramer, supra, at 793. Moreover, these opinions dramatically underesti-
mate the effect of the rule. A Third Circuit study, for example, discovered that 
less than 10 percent of the dispositions of requests for Rule 11 sanctions were 
published. Stephen B. Burbank, Rule 11 in Transition: The Report of the 
Third Circuit Task Force on Federal Rule of Civil Procedure 11, at 59 
(1989). Further Amendments in 1993 have slightly narrowed courts authority 
to impose sanctions, but that authority remains much broader than it had been 
before 1983.

In some areas of practice, Rule 11 has even more bite, and clearly imposes 
duties that exceed those that the Model Rules impose against frivolous claims. 
See Model Rules of Prof’l Conduct R. 3.1 (2003). Thus, the Private Securi-
ties Litigation Reform Act of 1995, Pub. L. 104–67, 109 Stat. 737 (codifi ed at 
scattered sections of 15 U.S.C.), amends and partially repeals Rule 11 exclu-
sively for securities cases: “The Act changes the procedure for imposing Rule 11 
sanctions and it makes sanctions mandatory, removing any discretion from the 
district courts. In addition, the Act presumes that the opposing party’s attor-
neys’ fees will be the sanction, rejecting the focus on deterrence refl ected in Rule 
11. These changes apply in all private securities actions, not just class action 
lawsuits.” Jerold S. Solovy, Sanctions Under Rule 11, 200 PLI/Crim 385, 396 
(2005). The act also provides more stringent sanctions for complaints than for 
other pleadings. Id. at 401.

113. See Model Code of Prof’l Responsibility R. 1.6 (1983).
114. The Kutak Commission, which was charged with drafting the Model 

Rules, had included an exception to the duty to preserve confi dences for cases in 
which disclosure “is appropriate in the service of a client or is required or per-
mitted by law or these Rules of Professional Conduct.” Kutak Commission, 
Discussion Draft of January 30, 1980, at ¶ 8, available at http://www.abanet
.org/cpr/ethics/kutak_1-80.pdf. But this exception was rejected by the ABA’s 
House of Delegates.

115. The Amendment was adopted in conjunction with the Ethics 2000 
changes to the Model Rules, as Model Rules of Prof’l Conduct R. 1.6(b)(4) 
(2002). Following another round of changes adopted in 2003, the provision 
was renumbered as R. 1.6(b)(6) (2003).
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116. Id. R. 1.6 cmt. 12 (2003).
117. See Comm’n on Evaluation of Disciplinary Enforcement, Ameri-

can Bar Ass’n, Report to the House of Delegates iii (1991). These legis-
lative efforts are becoming increasingly aggressive. See Benjamin H. Barton, 
An Institutional Analysis of Lawyer Regulation, 37 Ga. L. Rev. 1167, 1244–
45 (2003).

118. Restatement (Third) of the Law Governing Lawyers § 1 cmt. c 
(2000).

119. Id. § 1 reporters’ note c.
120. See, respectively, Bryant v. State, 457 S.W.2d 72 (Tex. App. 1970), and 

State ex rel. Robeson v. Oregon State Bar, 632 P.2d 1255 (Or. 1981). Oregon’s is, 
incidentally, the only such mandatory professional liability fund in the nation.

121. See Sadler v. Or. State Bar, 550 P.2d 1218 (Or. 1976).
122. “Corporate law requires, in some circumstances, that internal investiga-

tions [of corporate offi cials] be conducted by ‘independent counsel.’” Cramton, 
supra note 111, at 595. See, e.g., Model Bus. Corp. Act § 8.55(b)(2) (Supp. 
1998–99) (“Special legal counsel” must be used in making decisions whether or 
not to indemnify offi cers and directors.”); see also Ohio Rev. Code Ann. § 
1701.13(E)(4) (Anderson 2001) (“independent counsel” that is, a fi rm that has 
not represented the corporation or an indemnifi ed person in last fi ve years, must 
be used).

123. Friedland v. Podhoretz, 415 A.2d 381 (N.J. Super. Ct. Law Div. 1980).
124. See Ga. Bar Ass’n v. Lawyers Title Ins. Corp., 151 S.E.2d 718 (Ga. 

1966).
125. Heslin v. Conn. Law Clinic, 461 A.2d 938, 945 (Conn. 1983).
126. See Comm’n on Evaluation of Disciplinary Enforcement, supra 

note 117, at iv.
127. See Comm’n on Evaluation of Disciplinary Enforcement, supra 

note 117, at iii. The A.B.A. Report adds that many of the reforms in question 
have already been initiated—for example, that disciplinary systems are “[a]lmost 
without exception . . . staffed by full-time professional disciplinary counsel hav-
ing statewide jurisdiction . . . .” See id. Some states have gone further still, for 
example adopting legislation requiring lay participation in the management of 
the disciplinary process, see Richard L. Abel, Why Does the ABA Promulgate 
Ethics Rules?, 59 Tex. L. Rev. 639, 651 (1981), or even, in the case of Califor-
nia, creating a free-standing, full-time “Bar Court” staffed by “independent 
professional judges dedicated to ruling on attorney discipline cases.” The State 
Bar Court of California, available at, http://calbar.ca.gov/state/calbar/sbc_
generic.jsp?cid=13469 (last visited Oct. 20, 2007).

128. Wolfram, supra note 62, at 219.
129. Ted Schneyer has taken issue with the suggestion that the interventions 

by the Offi ce of Thrift Supervision involved a fundamental shift in nature of the 
regulation of lawyers, towards external controls. See Ted Schneyer, From Self-
Regulation to Bar Corporativism: What the S&L Crisis Means for the Regula-
tion of Lawyers, 35 S. Tex. L. Rev. 639 (1994). Schneyer emphasizes the fact 
that even in the new regulatory schema, outside agencies remain reluctant to 
interfere in areas in which they perceive lawyers to have a near monopoly on 
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expertise. But even if Schneyer is right here (and he may well be), his argument 
misses the point of the account in the main text, namely that the source of au-
thority for regulating lawyers has shifted from the bar to the external institu-
tions. That these institutions turn to lawyers to elaborate how their authority 
should be exercised (as they do more or less whenever they must make legal 
determinations) does not change this fact.

130. Support for the claims made in this footnote may be found in Dennis E. 
Curtis, Old Knights and New Champions: Kaye, Scholer, the Offi ce of Thrift 
Supervision, and the Pursuit of the Dollar, 66 S. Cal. L. Rev. 985, 986–87 
(1993) (regarding the incorporation of legal ethics arguments into the OTS’s 
litigation strategy).

131. See ABA Working Group on Lawyers’ Representation of Regulated 
Clients, Laborers in Different Vineyards? The Banking Regulators and 
the Legal Profession: Report to House of Delegates at 2 (June 11, 1993).

132. OTS Counsel Harris Weinstein warned thrift attorneys that “the OTS 
will hold attorneys representing depository institutions to the highest standards 
of the profession, a standard beyond the ‘minimally accepted conduct that avoids 
disbarment or other form of bar discipline.’ Anything less may result in enforce-
ment action.” Quoted in Advice on How to Exploit Loopholes May be Unethi-
cal, OTS’ Weinstein Says, 56 BNA Banking Rep. 616, 616 (Apr. 1, 1991).

133. 1 Geoffrey c. hazard, jr. & W. William Hodes, The Law of Law-
yering: A Handbook on The Model Rules of Professional Conduct 
§ 1.6:201–1, at 168.39 (2d ed. Supp. 1998) [hereinafter HH]. Arnold & Porter 
partner Scott Schreiber, for example, said that the OTS position went “beyond 
what the law requires and what the profession requires,” and in this respect 
took “400 years of jurisprudence and put[] it on its head.” Quoted in Bank, 
Thrift Attorneys React to Duties Outlined by OTS Chief Counsel Weinstein, 55 
BNA Banking Rep. 547, 547 (Oct. 1, 1990).

134. The Jones Day settlement imposed $51 million in damages, including 
$19.5 million of the fi rm’s own money, and a three year cease-and-desist order. 
See J. Randolph Evans & Ida Patterson Dorvee, Attorney Liability for Assisting 
Clients with Wrongful Conduct: Established and Emerging Bases of Liability, 
45 S.C. L. Rev. 803, 831 (1994); see also FDIC v. Shrader & York, 991 F.2d 
216, 218 (5th Cir. 1993); In re Fishbein, OTS AP-92-19, at 25 (Dep’t of the 
Treas. 1992) (notice of charges and of hearing), 1992 WL 560939.

The Kaye Scholer settlement also involved a large fi ne and included an agree-
ment that Kaye Scholer, in its future representations of banking clients, would 
accept the up-the-ladder reporting regime that the OTS preferred, even in spite 
of the ABA’s position that such reporting violated the Model Rules. See Edward 
A. Adams, Kaye Scholer Agrees to Settle with RTC for Up to $22 Million, N.Y. 
L.J., Aug. 6, 1991, at 1, 2.

Nor were these isolated cases. After the savings and loan debacle, federal 
banking regulators secured more that $400 million in settlements of profes-
sional liability related suits from large law fi rms that did not get disciplined 
under the Model Rules. See Schneyer, supra note 129.

135. See ABA Working Group on Lawyers’ Representation of Regu-
lated Clients, supra note 131, at 213–23 (discussion draft, Jan. 1993). The 
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notice and comment process is mandated by § 553 of the Administrative Proce-
dures Act. 5 U.S.C. § 553.

136. See 15 U.S.C. § 7245 (2006). This development is reported in Curtis, 
supra note 130, at 1004–5.

137. Curtis, supra note 130, at 1017.
138. For a brief recount of these scandals, see Andre Douglas Pond Cum-

mings, “Ain’t No Glory in Pain”: How the 1994 Republican Revolution and 
the Private Securities Litigation Reform Act Contributed to the Collapse of the 
United States Capital Markets, 83 Neb. L. Rev. 979, 1044–58 (2005).

139. Securities Exchange Act of 1934, 15 U.S.C. § 78u(a) (2006).
140. See 17 C.F.R. § 201.102(e) (2006).
141. See In re Carter & Johnson, Exchange Act Release No. 34–17597, 

[1981 transfer binder] Fed. Sec. L. Rep. (CCH) ¶ 82,847, at 84,173 (Feb. 28, 
1981).

142. Wilkins, supra note 95, at 837 n.159 (citing Louis Loss, Fundamen-
tals of Securities Regulation 1064 n.28 (2d ed. 1988)).

143. Cramton, supra note 111, at 586–87.
144. The Division of Enforcement had concluded that the broader authority 

existed under Section 15(c)(4) of the 1934 Act. The Commission rejected this 
interpretation in In re George C. Kern, Jr., Exchange Act Release No. 29356, 
[1991 Transfer Binder] Fed. Sec. L. Rep. (CCH) ¶ 84,815 (June 21, 1991).

145. Barker v. Henderson, Franklin, Starnes & Holt, 797 F.2d 490, 497 (7th 
Cir. 1986).

146. See SEC v. Nat’l Student Mktg., 457 F. Supp. 682 (D.D.C. 1978). For a 
helpful discussion of the courts’ general reluctance in this period to resolve dis-
putes between the SEC and the bar, see Susan P. Koniak, When Courts Refuse to 
Frame the Law and Others Frame it to Their Will, 66 S. Cal. L. Rev. 1075, 
1091–104 (1993).

147. See Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 
511 U.S. 164, 191 (1994). This was, in the words of one commentator, a “big 
win” for the bar. Susan P. Koniak, When the Hurlyburly’s Done: The Bar’s 
Struggle with the SEC, 103 Colum. L. Rev. 1236, 1268 (2003).

148. See David J. Beck, The Legal Profession at the Crossroads: Who Will 
Write the Future Rules Governing the Conduct of Lawyers Representing Public 
Corporations?, 34 St. Mary’s L.J. 873, 901–2 (2003).

149. 15 U.S.C. § 78t(e) (2006).
150. See Sarbanes-Oxley Act, Pub. L. No. 107–204, § 307, 116 Stat. 745, 

784 (2002) (codifi ed at 15 U.S.C. 7245).
151. Section § 307, codifi ed at 15 U.S.C. § 7245 (2006), is entitled “Rules of 

Professional Responsibility for Attorneys.” The regulations that the SEC pro-
mulgated in response to the statutory command appear at 17 C.F.R. § 205.3(a), 
(b)(1) (2006).

152. See 17 C.F.R. § 205.3(b)(3)–(4).
153. See 17 C.F.R. § 205.3(d)(2).
154. See Model Rules of Prof’l Conduct R. 1.6(b), 1.13 (2002).
155. The quotations in this footnote are taken from Brian Kim, Recent De-

velopments, Sarbanes-Oxley Act, 40 Harv. J. Legis. 235, 238, 241 (2003).

 NOTES TO CHAPTER 9 337

12Markovits_Notes 255-340.indd   33712Markovits_Notes 255-340.indd   337 7/31/08   10:11:05 AM7/31/08   10:11:05 AM



156. See Cramton, supra note 111, at 612–13. The ABA did succeed in pre-
venting the SEC from adopting a rule making it mandatory for lawyers to report 
securities violations out to the SEC, through noisy withdrawal, when reporting 
up failed to induce the corporate client to cure them.

157. In March 2002, the ABA charged a “Task Force on Corporate Responsi-
bility” with “examin[ing] the systematic issues related to corporate responsibili-
ties arising from the unexpected and traumatic bankruptcy of Enron and other 
Enron-like situations,” with a special focus on “examin[ing] the framework of 
laws and regulations and ethical principles governing the role of lawyers, execu-
tive offi cers, directors and other key participants.” See Report of the ABA Task 
Force on Corporate Responsibility (2003), available at http://www.abanet
.org/leadership/2003/journal/119a.pdf. The Task Force recommended revising 
Model Rule 1.6(b) to expand the permission for lawyers to reveal client confi -
dences in the context of substantial fi nancial fraud and (more dramatically) revis-
ing Model Rule 1.13 to approach the SEC’s rules concerning reporting-up and 
reporting-out. See Model Rules of Prof’l Conduct R. 1.6(b)(2)–(3), 1.13(b), 
(c)(1)–(2) (2003).

158. While the Model Rules use a subjective standard for triggering a lawyer’s 
duty to report (based on actual knowledge, see Model Rules of Prof’l Con-
duct R. 1.13(b)), the SEC regulations use a more objective standard (based on 
reasonable prudence and competence, see 17 C.F.R. §205.2(e)).

159. While the Model Rules require reporting only of “a violation . . . [that] is 
likely to result in substantial injury to the organization,” Model Rules of Prof’l 
Conduct R. 1.13(b), the SEC regulations require reporting whenever any “mate-
rial violation has occurred, is ongoing, or is about to occur.” 17 C.F.R. §205.2(e).

160. While the Model Rules say that a lawyer “shall proceed as is necessary 
in the best interest of the organization,” Model Rules of Prof’l Conduct R. 
1.13(b), the SEC regulations require reporting of all material violations, regard-
less of what would best serve the fi rm. See 17 C.F.R. § 205.3(b)(1).

161. This has been widely acknowledged among commentators. See, e.g., 
Drew Kershen, Sarbanes-Oxley and the Oklahoma Rules of Professional Con-
duct, 28 Okla. City U. L. Rev. 413, 420–21 (1993); Chi Soo Kim & Elizabeth 
Laffi tte, The Potential Effects of SEC Regulation of Attorney Conduct Under 
the Sarbanes-Oxley Act, 16 Geo. J. Legal Ethics 707, 717 (2003); Larry Cata 
Backer, Surveillance and Control: Privatizing and Nationalizing Corporate 
Monitoring After Sarbanes-Oxley, 2004 Mich. St. L. Rev. 327, 374–76; Susan 
Saab Fortney, Chicken Little Lives: Anticipated and Actual Effect of Sarbanes-
Oxley on Corporate Lawyers’ Conduct, 33 Cap. U. L. Rev. 61, 67 (2004).

162. Cramton, supra note 111, at 609.
163. See 31 C.F.R. § 10.50(a) (2007) (providing authority to censure, sus-

pend, or disbar).
164. See Breckinridge L. Wilcox, Martin Marietta and the Erosion of the 

Attorney-Client Privilege and Work-Product Protection, 49 Md. L. Rev. 917, 
940–42 (1990).

165. See Model Rules of Prof’l Conduct R. 4.2 (2003).
166. See 1 HH § 4.2:109–1, at 744.8–.10 (2d ed. Supp. 1998); see also 

Roger Crampton & Lisa Udell, State Ethics Rules and Federal Prosecutors: The 
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Controversies over the Anti-Contact and Subpoena Rules, 53 U. Pitt. L. Rev. 
291 (1992).

167. See Duty to Disclose Information Material to Patentability, 37 C.F.R. 
§ 1.56 (1993).

168. See generally Alan H. MacPherson et al., Ethics in Patent Practice (A 
Brief Visit to Several Areas of Concern), 574 PLI/Pat 657 (1999).

169. Further examples are collected at Wolfram, supra note 62, at 212 n.27.
170. Susan Koniak, The Law Between the Bar and the State, 70 N.C. L. Rev. 

1389 (1992).
171. Wolfram, supra note 62, at 218.
172. Id. at 210.
173. See, e.g., In re Fields, 45 S.E.C. 262, 266 n. 20 (1973) (“[t]he task of 

enforcing the securities laws rests in overwhelming measure on the bar’s shoul-
ders”).

174. See, e.g., Touche Ross & Co. v. SEC, 609 F.2d 570, 580–81 (2d Cir. 
1979) (“The role of the accounting and legal professions in implementing the 
objectives of the disclosure policy has increased in importance as the number 
and complexity of securities transactions has increased . . . . Recognizing this, 
the Commission necessarily must rely heavily on both the accounting and legal 
professions to perform their tasks diligently and responsibly.”).

175. See, e.g., Wilkins, supra note 95, at 836 n.153 (citing L. Ray Patterson, 
The Limits of the Lawyer’s Discretion and the Law of Legal Ethics: National 
Student Marketing Revisited, 1979 Duke L.J. 1251, 1253–54, as “predicting 
that once regulators and the public recognize the power that lawyers exercise in 
the course of advising clients, they will increasingly demand that lawyers be 
held accountable for how that power is used.”).

176. Wilkins, supra note 95, at 207.
177. Meir Dan-Cohen, Law, Community, and Communication, supra note 

43, at 1669.
178. See Gordon, The Legal Profession, supra note 14, at 298 (“[T]he story of 

lawyers’ loss of collective control over discipline is part of a more general story 
of decline in their independence and ability to control the conditions of their 
work, a trend common to all the professions in the late twentieth century”).

179. Support for the claims made in this footnote may be found in Stevens, 
supra note 49, at 423 (including the quotation explaining why law would be-
come the primary form of social control in the United States); id. at 409–10 
(including the quotation regarding the importance of the legal profession in the 
country’s government); Wolfram, supra note 62, at 218 (regarding the centrality 
of one segment of the legal profession in crafting the administrative state during 
the New Deal); Robert W. Gordon, The Legal Profession, supra note 14, at 298 
(making an observation related to the claim that after taking sides with respect 
to New Deal administration, the bar could no longer plausibly defend its free-
dom from state control by claiming to stand above politics).

180. Karl Marx & Friedrich Engels, Manifesto of the Communist Party, 
in The Marx-Engels Reader 476 (Robert C. Tucker ed., 1972).

181. Max Weber, The Protestant Ethic and the Spirit of Capitalism 182 
(Talcott Parsons trans., 1930). Geoffrey Hazard has summed up this Weberian 
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idea in the context of legal ethics by saying that the legal profession has been 
transformed from a “traditional” institution in which authority rests on “the 
sanctity of age-old rules” into a “bureaucratic” institution in which the authority 
of rules depends on their “expediency” or “value-rationality.” Hazard, supra note 
73, at 1255 (citing Max Weber, Economy and Society 217, 226 (G. Roth & 
C. Wittich eds., 1968)).

182. Gordon, The Legal Profession, supra note 14, at 297 (“[L]awyers, espe-
cially those in the upper tier, are probably much more compliant with ethical 
obligations than in the old days”).

183. Support for the claims made in this footnote may be found in Stevens, 
supra note 49, at 461–62 (regarding early twentieth-century American lawyers’ 
consideration of a two-tiered bar on the English model).

Postscript

1. For a typical example of the legal version of the genre, see Sol M. Linow-
itz, The Betrayed Profession (1994).

2. Arthur Applbaum, Ethics for Adversaries 47 (1999).
3. Support for the claims made in this footnote may be found in Karl 

Llewellyn, The Bramble Bush 33 (1960) (including the “old anecdote of 
Marshall”); id. at 153 (including the quotations regarding the realist lawyer’s 
ability to merge her trade, culture and profession all in one).

4. This formulation borrows from Robert Gordon, “The Ideal and the Actual 
in the Law”: Fantasies and Practices of New York City Lawyers, 1870–1910, in 
The New High Priests: Lawyers in Post–Civil War America 51, 62–63 
(Gerald W. Gawalt ed., 1994).

5. For a typical example of the legal version of the genre see William Simon, 
The Practice of Justice: A Theory of Lawyers’ Ethics (1998).
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Rule 5.4, 260n22
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285n151, 285n152
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Standard 3-3.9, 294n43, 295n44, 

295n45, 295n46, 312n1
Standard 3-3.11, 295n49, 312n1
Standard 3-5.7, 295n47, 312n1
Standard 4-7.6, 271n44
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Sec. 3.1, 270n36

Association of the Bar of the City of New 
York Commission on Professional & 
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California Rules of Professional Conduct
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Formal Op. 42 (1992), 298n76

District of Columbia Rules of Professional 
Conduct

Rule 3.3, 298n76
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Rule 11, 48, 60, 61, 71, 262n45, 

267n11, 267n13, 273n63, 278n102, 
279n121, 283n140, 333n112

Rule 26, 265n3, 268n20, 272n50, 
278n109

Federal Rules of Evidence
Rule 412, 299n8
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the Florida Bar

Rule 1-3.1, 290n3
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Sec. 7.01, 261n37
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Sec. 10
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Sec. 682, 262n46
Sec. 772, 261n41
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Op. 1990-1, 276n89

United Kingdom Civil Procedure Rules
Rule 44.3, 262n43

United Nations Universal Declaration of 
Human Rights

Art. 21, 314n17

14Markovits_RI 347-350.indd   34914Markovits_RI 347-350.indd   349 7/31/08   10:12:23 AM7/31/08   10:12:23 AM



14Markovits_RI 347-350.indd   35014Markovits_RI 347-350.indd   350 7/31/08   10:12:24 AM7/31/08   10:12:24 AM



INDEX OF SUBJECTS

ABA (American Bar Association), 232; 
formation of, 228n; and regulation of 
legal profession, 237–39, 241–42; 
Special Committee to Study Communist 
Tactics, Strategy, and Objectives, 
326n36; Task Force on Corporate 
Responsibility, 338n157; Tax Section, 
258n28; Working Group on Lawyers’ 
Representation of Regulated Clients, 
238

ABA Canons of Professional Ethics, 27, 
232; Canon 5, 81n. See also separate 
Index of Model Rules and Other 
Authorities

ABA Committee on Ethics and Profes-
sional Responsibility. See separate Index 
of Model Rules and Other Authorities

ABA Ethics Opinions, 56
ABA Ethics 2000 Commission. See sepa-

rate Index of Model Rules and Other 
Authorities

ABA Model Code of Professional Respon-
sibility (1969), 27, 29, 68, 233, 236, 
259n1, 290n186; DR 7-101, 66, 
259n12. See also separate Index of 
Model Rules and Other Authorities

ABA Model Rules of Professional 
Conduct (1983), 4, 26–28, 41, 45–53, 
57, 73n, 75, 98–99, 233, 236, 242, 
259n1, 264n1, 334n114; Preamble, 27, 
104, 233; Rule 1.1, 70n; Rule 1.2, 27, 
29, 56n, 65–66, 79–80, 287n168; Rule 
1.2 comment, 30; Rule 1.3, 27, 65; 
Rule 1.6, 55–56, 56n, 66, 237, 
338n157; Rule 1.13, 338n157; Rule 
1.16, 70n, 71, 287n168; Rule 2.2, 
195n; Rule 3.1, 33, 48, 53, 58–61, 71, 
280n118, 280n121; Rule 3.1 Offi cial 
Comment, 64; Rule 3.2, 59, 62–63, 
281n128–281n129; Rule 3.3, 48, 71; 
Rule 3.4, 51, 59; Rule 4.1, 55, 56n; 
Rule 4.4, 59–60, 63–64; Rule 6.2, 68; 
Rule 8.4, 47, 58n. See also separate 
Index of Model Rules and Other 
Authorities

abandonment: of attachment, 306n12; of 
lawyerly loyalty, 82–85

ABA Standards for Criminal Justice, 51n, 
86–87. See also separate Index of Model 
Rules and Other Authorities

Abel, Richard, 330n86
abuse of process, 33
accountability, for historical roles, 226
accuracy, ideal of, 11
active/passive distinction, with regard to 

lying and cheating, 40
actors, analogy of lawyers to, 37–38
adaptation, and role-based redescription, 

166–69
adjudication: acceptance of, 186n, 196; 

legitimacy of, 184–93; and mediation, 
184n; practice of, 199–202; and vindica-
tion of professional ethics, 36–37

administrative agencies, and regulation of 
legal profession, 238–43

Administrative Procedures Act, 239
adversary advocacy, 3–6, 13–17, 26–34, 

32n, 58, 67, 77, 88n, 106, 106n, 125n; 
analogy to democracy, 184–93; “genetic” 
structure of, 25–26; and lawyerly vices, 
88–90; and legitimacy, 193–99; limits 
on, 41–42; and professional detachment, 
82–84; and professional ethics, 1–2, 2n, 
36–41. See also client control; legal as-
sertiveness; loyalty, of lawyers

adversary advocate, scope of term, 13–17, 
177n

adversary excess, 25–26, 41–42, 72–73, 
269n28

adversary ideal, and prosecutorial ethics, 
86–88

adversary process: duty not to misuse, 
58–60; duty not to subvert, 57–58; ex-
ploitation of, 60–64

adversary system excuse, 6–9, 18, 103–8, 
156–58, 185–87, 208–9; and integrity, 
115–17, 135–36, 155; and second-
personal impartiality, 124–27, 304n20, 
304n22. See also third-personal 
impartiality
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agapé, as fi rst-personal ideal, 135n
agency, 29, 132–33, 260n28; and 

role-based redescription, 159; in third-
personal impartiality, 137. See also fi rst-
personal ethics

agency relation, 29, 31. See also client 
control

agent-centered prerogative, 307n26
agent-neutral, use of term, 134, 134n
agent-relative, use of term, 134, 134n
akrasia, 308n36
Alabama Ethics Code (1887): Rule 21, 

217
alienation, 110
allocation of authority, between lawyer 

and client, 29. See also client control; 
loyalty, of lawyers

American Bar Association. See ABA 
(American Bar Association)

American Lawyer’s Code of Conduct, 
270n36

Americans with Disabilities Act, 332n106
antitrust law, 332n105
Applbaum, Arthur, 126, 226n, 249, 

256n6, 257n13, 299n6, 304n20, 312n4, 
312n10

applied ethics: and casuistry, 17–19, 17n, 
18n; and philosophy, 19

appointment, 66–69, 85n; refusal of, 46, 
46n

apprenticeship, 226–27
arbitrators, 14. See also third-party 

neutrals
Aristotle, Nicomachean Ethics, 18n, 

296n60, 300n13
asceticism, early Christian, 110, 301n14
Association of the Bar of the City of New 

York, 228n. See also separate Index of 
Model Rules and Other Authorities

Association of Trial Lawyers of America 
(ATLA), 220n, 294n38. See also 
National Association of American 
Claimants’ Attorneys (NAACA)

attorney-client privilege, 95n, 266n8
audience, for role-based redescription, 

160–61
authenticity, 110; and role-based redescrip-

tion, 223
authority: allocation of, between lawyer 

and client, 29 (see also client control; 
loyalty, of lawyers); of court, 37; of law, 

185n. See also adjudication; legal pro-
cess; political legitimacy

authorship, 113–14, 133, 183, 209, 
301n15, 301n16, 316n29

autonomy: client’s (see client control); and 
impartiality, 139n; reasons of, 310n49

Bacon, Francis, 252
banking lawyers, 238–39
bar. See ABA (American Bar Association); 

legal profession, U.S.
bar admission, 41, 234n, 294n42, 332n106
bar discipline, 234–35, 328n48
bar organizations, development of, 228, 

228n. See also ABA (American Bar 
Association)

Bentham, Jeremy, 119, 256n6, 302n2
Berlin, Isaiah, 251, 301n14
Bickel, Alexander, 180, 316n27
biological metaphor, 147, 147n
blocking, 309n43
Board of Professional Responsibility of 

Supreme Court of Tennessee. See sepa-
rate Index of Model Rules and Other 
Authorities

Bolt, Robert, 193n
bounded rationality, 143–45, 149–50, 

308n26
Bradley, F. H., 159
Bratman, Michael, 143–44, 308n31, 

308n34, 309n43
Brougham, Henry Lord, 7–8, 257n10, 

257n11
Burke, Edmund, 316n27

California “Bar Court,” 335n127
California Business & Professions Code. 

See also separate Index of Model Rules 
and Other Authorities

California Civil Procedure Code. See sepa-
rate Index of Model Rules and Other 
Authorities

California Penal Code. See separate Index 
of Model Rules and Other Authorities

California Rules of Professional Conduct. 
See separate Index of Model Rules and 
Other Authorities

candor, duty of, 45–48, 52; to third par-
ties, 46–47; to tribunals, 45–46

cases: and duty to promote false beliefs, 
52; exceptional, 20, 20n, 26, 42, 74–77, 
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221n, 276n89, 288n171; ordinary, 20, 
26, 42–43. See also separate Index of 
Cases Cited

casuistry, 17–19, 17n, 18n, 20, 20n
Categorical Imperative (Kant), 139n, 

303n11
cause-lawyering, 220, 325n36
character, lawyer’s, 142, 142n, 307n22
cheating/exploitation, 9, 34–41, 86; and 

exploiting the adversary process, 60–64; 
and exploiting the substantive law, 
64–66; limits on, 57–60; as professional 
obligation, 3–4; and prosecutorial eth-
ics, 86–88; and role-based redescription, 
157–58; and substantive law, 64–66. See 
also lying/deception

Choate, Rufus, 218
choice, implications of, 251–53
Christianity, 110, 301n14
civil law, and professional detachment, 84, 

84n
Civil Rights Act of 1964: Title VII, 

321n104
Civil War, 323n1
Cleveland Bar Association Professional 

Ethics Commission. See separate 
Index of Model Rules and Other 
Authorities

client, lawyer’s freedom to choose. See 
appointment; withdrawal

client confi dences, lawyer’s duty to pre-
serve. See confi dentiality, duty of

client confi dences, rules surrounding, 16, 
258n29

client control, 3–4, 8, 11, 27–31, 92–93, 
264n1; abandonment of, 82–85; and 
cheating, 66, 78; and legal assertiveness, 
31–32, 34; and repugnant-client with-
drawal, 76–77

client counseling, 30–31
client fraud, 236; and duty of candor, 46, 

46n; and duty of confi dentiality, 55–57, 
56n

client fraud, assisting, 266n10, 267n16
client instructions, obligation to pursue, 

260n27
commitment, use of term, 309n45
commitments, 148, 309n45. See also fi rst-

personal ambitions
communal engagement, 316n33
community, need for, 181

competition, for provision of legal services, 
234n

Comprehensive Environmental Response, 
Compensation, and Liability Act 
(CERCLA), 270n33

confi dentiality, duty of, 16, 57n, 95, 237, 
258n29, 266n6, 294n38; and deceiving 
third parties, 55–57; and discovery, 52; 
and duty of candor, 45–47; and negative 
capability, 96–97; and professional 
detachment, 85–86

confl ict of interest rules, 28, 97
Connecticut Bar Association Commission 

on Professional Ethics. See separate 
Index of Model Rules and Other 
Authorities

Connecticut Supreme Court, 237–38
consent, role of, 28, 124–26, 128–29, 

304n15, 304n20
consequentialism, 119n. See also third-

personal impartiality; utilitarianism
consistency, problem of, 140n
conspiracy law, 291n8
Constitution, U.S.: Sixth Amendment, 50n
constitutional law, and professional de-

tachment, 83–84
context, of role, 166–69
“Contextual View,” of legal ethics, 300n9
contractualism, 303n10
contra proferentum, 274n76
cooperative lawyering, 196n
corporate law, 220n
corporate scandals, 238–43
cosmopolitanism, of lawyer’s role, 13, 

222–29, 231n, 232, 243, 245–46, 
249–51

country lawyer, and statesmanship, 11n
courts: and appointment of lawyer, 67–69; 

and client control, 30–31; and enforce-
ment of legal ethics codes, 235–36; and 
exploitation of adversary process, 61; 
and principle of professional detach-
ment, 82–85; and regulation of legal 
profession, 236–37, 240; and repug-
nant-client withdrawal, 76–77; and role-
distance, 38–39. See also separate Index 
of Cases Cited

Cramton, Roger C., 333n111
criminal defense lawyers, 320n93; and 

capital defense, 30–31; and duty of can-
dor, 45, 266n8; and duty to make legal 
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criminal defense lawyers (cont.)
 arguments they privately disbelieve, 53n; 

and duty to promote false beliefs, 50n; 
and presentation of doubtful evidence, 
49n; and professional detachment, 
82–85; and right of withdrawal, 71n, 76

cross-examination, and duty to promote 
false beliefs, 50, 50n

cultural education, and role-based rede-
scription, 166–69

Curtis, Charles P., 252n, 256n6, 296n63

Damaska, Mirjan, 195n
Dan-Cohen, Meir, 225n, 263n49, 330n88
Darrow, Clarence, 218
deception: of third parties, 54–57; of tri-

bunals, 48–54. See also lying/deception
defamation, 32
deference, ideal of, 11
delay, strategic, 62–63
deliberation, 143–45
democracy, and political legitimacy, 

178–84; as context for lawyerly virtues, 
171–73

denial of admission to bar, for moral 
unfi tness, 41

deontological ethics, 7–9. See also second-
personal impartiality

detachment, 225n; limits of, 39–40, 40n. 
See also professional detachment

disbarment, 234–35, 328n48
discharge of lawyer by client, 98
disclosure of adverse rulings, 267n12
discovery, lawyer’s duty to cooperate with, 

51–52
disputes, shallow or deep, 195n
District of Columbia Rules of Professional 

Conduct. See separate Index of Model 
Rules and Other Authorities

division of labor, 2, 7, 103–4, 172; and 
adversary system excuse, 106–7; be-
tween advocates and tribunals, 15–16, 
39; and ethics of role, 156–58; within 
legal profession, 214–15, 217–21, 230

“Dominant View,” of legal ethics, 299n2
Dworkin, Ronald, 179, 186, 315n21, 

315n22, 315n24

Easterbrook, Frank, 280n117
economy of motivation, 146–48
egalitarianism, 244n, 245. See also equality

elections, 183
endeavor, 146, 309n45
Enron scandal, 240
equality: of infl uence, 315n21; and politi-

cal legitimacy, 175, 179–80
equal power, theory of, 315n21
ethical and emotional life of lawyers, 6, 

6n. See also integrity; lawyers, wish not 
to be vicious

ethical burden, imposed by professional 
vices, 103, 107, 134–36. See also 
lawyers, wish not to be vicious; vices, 
lawyerly

ethical complexity, 5–6, 35
ethical dilemmas. See “Jim and Jane”; 

“Jim and the Innocents”; vices, lawyerly
ethics codes, 4, 29–30, 41, 51n, 217, 

232–36, 324n16, 330n86. See also sepa-
rate Index of Model Rules and Other 
Authorities

ethics of role. See role ethic, lawyerly
eudaimonia, 109
evidence: doubtful, 48–49; handling of, 

45, 266n8; lawyer’s duty to preserve and 
reveal, 51; unfavorable, 49–50

exceptional cases in legal ethics, 20, 20n, 
26, 42, 74–77, 221n, 276n89, 288n171. 
See also ordinary cases in legal ethics

ex parte communications, 58
exploitation. See cheating/exploitation
external controls, on legal profession, 

233–44

fairness: aggregative conception of, 105; 
and professional obligation to cheat, 78; 
and prosecutorial ethics, 86–88

false beliefs, lawyer’s duty to promote, 52. 
See also lying/deception

false claims, 48–49. See also client fraud
fatalism, 146
Federal Rules of Civil Procedure, 33; Rule 

11, 48, 60–61, 71, 237, 283n140, 
333n112. See also separate Index of 
Model Rules and Other Authorities

Federal Rules of Evidence. See separate 
Index of Model Rules and Other 
Authorities

fee-shifting, 32n
fi delity, lawyerly, 5, 11–12, 90, 92–98, 

150, 165–66, 172–73, 187
Field, David Dudley, 323n2
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fi rst-personal ambitions, 148–50, 307n25, 
309n46; context of, 166–69; substance 
of, 164–66. See also fi rst-personal ideals

fi rst-personal ethics, 9, 109–11; and hege-
mony of impartiality, 144–50; lawyers 
and, 115–16; and life worthy of com-
mitment, 150–51. See also “Jim and 
Jane”; “Jim and the Innocents”

fi rst-personal ideals, 134, 134n; and law-
yer’s role, 222–29. See also integrity

Florida Supreme Court Rules Regulating 
the Florida Bar. See separate Index of 
Model Rules and Other Authorities

Formula of the Kingdom of Ends (Kant), 
139n

Formula of the Universal Law (Kant), 
139n

Frank, Jerome, 50, 270n40
Frankel, Marvin, 88n
fraternity, 90–92
fraud, 47, 275n81. See also client fraud
Freedman, Monroe H., 258n32, 266n10
friction: and reconsideration, 143–45; and 

remotivation, 148. See also inertia
frictionless deliberator, 143–44
Fried, Charles, 255n4
Friedman, Lawrence, 219
friendship, 90–92
frivolous claims, 60–61
Fuller, Lon, 97, 189, 203, 298n80, 

318n56, 318n58

Galanter, Marc, 256n6
generalism, of legal practice, 217–19
Giffard, James, 157
Gilson, Ronald, 196n
giving voice to the voiceless, 5, 11, 37–38, 

37n
Glendon, Mary Ann, 256n9
Goffman, Erving, 263n49
good faith beliefs, 223–24, 326n39
Gordon, Robert W., 185n, 195–96, 216, 

218, 230, 256n8
government, and regulation of legal pro-

fession, 235–43
government lawyers, and partisanship, 14, 

173, 173n, 209. See also prosecutors
Graetz, Michael, 264n61
ground projects, 141–42, 148–49, 

306n18, 307n25. See also fi rst-personal 
ambitions

Habermas, Jürgen, 316n29
Hampshire, Stuart, 165, 312n15
Hare, David, 136n
harm to others, 30–34. See also deception, 

of third parties
Hayden, Paul, 261n38
Hazard, Geoffrey C., Jr., 3, 27, 49, 52, 60, 

73n, 89, 89n, 94, 97n, 104, 231, 233, 
256n7, 259n11, 263n50, 264n58, 
266n10, 270n42, 275n85, 275n89, 
296n53, 300n11, 339n181

Heidegger, Martin, 296n55
Herman, Barbara, 121, 137–38, 305n10, 

306n12
Hill, Arthur, 252n
Hill, Thomas, 301n16, 305n1
Hodes, W. William, 3, 27, 49, 52, 60, 73n, 

89, 89n, 94, 98n, 104, 256n7, 263n50, 
264n58, 266n10, 270n42, 275n85, 
275n89, 296n53

Hoffman, David, 215–16, 257n11
Holton, Richard, 146–47, 308n36, 308n37
hostile work environment sexual harass-

ment, 205–6

ideals. See fi rst-personal ideals
impartiality, 7, 9, 108, 140, 160, 227n, 

248; hegemony of, 135–36, 140–50; and 
lawyerly vices, 110–11, 115–16; and 
role, 252–53; and role-based redescrip-
tion, 158–63; as threat to integrity, 
119–21. See also “Jim and the Inno-
cents”; second-personal impartiality; 
third-personal impartiality

impartiality, second-personal. See second-
personal impartiality

impartiality, third-personal. See third-
personal impartiality

impeachment of truthful witness, 50, 50n
individual, as example and not representa-

tive of morality, 150
inertia, 150, 169, 308n31; of intentions, 

143–45, 147; motivational, 309n45
informed consent, and lawyer loyalty, 28
in-house counsel, 219
inquisitorial procedure, 15, 125n, 177n
insularity, of lawyer’s role, 12, 222–29, 

231n, 234, 243, 249–51, 253. See also 
cosmopolitanism, of lawyer’s role

integrating professional commitments into 
life well-lived, 1–2, 41
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integrity, 6–10, 108, 134, 150, 209, 220n, 
257n16; and adversary system excuse, 
115–17, 135–36, 155; and fi rst-personal 
ethics, 110, 131n; as fi rst-personal ideal, 
134–36; and practical reason, 140–50; 
pressures on, 213–21; and role-based 
redescription, 161–63; and second-
personal impartiality, 127–33, 138–40. 
See also role-based redescription; vices, 
lawyerly; virtues, lawyerly

intent, 130n, 145
intentions, 309n45
Internal Revenue Service, 242
interpretive reconstruction, in applied 

ethics, 19

“Jim and Jane,” 166–69, 223–24
“Jim and the Innocents,” 111–14, 166–69; 

and second-personal impartiality, 121–27; 
and third-personal impartiality, 119–21

Johnson, Samuel, 36
joint cost minimizing, 33
Jones Day settlement, 239, 336n134
judge, in one’s own case, 34
judges, 14. See also adjudication; separa-

tion, between advocate and tribunal; 
serve rather than judge, duty to; third-
party neutrals

justice, 175n, 180n; distributive, 121n; 
and legal process, 190–93; and legiti-
macy, 177–78, 190–93; procedural, 37, 
189–90. See also adjudication; adversary 
advocacy; Rawls, John

Justice Department, U.S., 242

Kant, Immanuel, 131n, 139n, 301n16, 
303n11

Kantian approach to impartiality. See 
deontological ethics; second-personal 
impartiality

Kaye, Scholer, Fierman, Hays, and Han-
dler, 239, 265n6, 336n134

Keats, John, 93, 165, 251, 297n65, 
327n40

Kelsen, Hans, 316n29
killing, morality of. See “Jim and Jane”; 

“Jim and the Innocents”
Koestler, Arthur, 137
Korsgaard, Christine, 120, 123–25, 128, 

131n, 132n, 139n, 141n, 303n12, 
309n47, 309n48

Kronman, Anthony, 10–11, 11n, 12, 
94–95, 258n31

Kutak Commission, 334n114

law fi rm, life of, 6n
law of procedure, and legal assertiveness, 

32–33
Laws of the Colony of Maryland. See sep-

arate Index of Model Rules and Other 
Authorities

lawyer-client relationship, 195–96, 203; 
and lawyerly virtues, 90–92; and nega-
tive capability, 97–98

lawyerly vices. See vices, lawyerly
lawyerly virtues. See virtues, lawyerly
lawyers: analogy to actors, 37–38; analogy 

to “Jim and Jane,” 223–24; analogy to 
“Jim and the Innocents,” 111–16, 
119–21; analogy to poets, 11, 93–98, 
165–66, 296n63, 297n64; and authority 
of law, 185n; as culture brokers, 
188; duties of (see candor; cheating/
exploitation; confi dentiality; lying/
deception; serve rather than judge; with-
drawal); as guardians of political cul-
ture, 166; and manipulation of client, 
190–93; may not bring frivolous claims, 
53–54; may not knowingly make affi r-
matively false statements of law or fact 
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