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• what is civil fraud (commercial fraud), specifically as opposed to criminal fraud?

• what claims can be brought for civil fraud (eg, tort of deceit, fraudulent misrepresentation, fiduciary
breaches, knowing receipt, dishonest assistance, conspiracy)?

• what is the burden of proof in civil versus criminal fraud litigation (balance of probabilities and beyond
reasonable doubt respectively)?

• what are the available remedies and sanctions in civil fraud and criminal fraud, eg compensation,
confiscation orders, imprisonment, damages
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Civil fraud—overview

Introduction to civil fraud

Fraud can best be described as the deliberate or intentional use of misrepresentation, deception or dishonesty to
deprive, in order to make a gain or achieve an advantage for someone or something or to disadvantage or cause
loss (usually financial) to another person or party. That said, it is not always necessary that a scenario which has, at
its heart, elements of dishonesty, requires establishing actual dishonesty on the part of some or all of the
protagonists in order to seek a civil remedy.

Fraud is defined differently depending on whether you are acting in a civil or criminal context, and even within civil
and criminal law, the definition changes depending on the type of claim or offence being pursued.

Fraud in a criminal context is a criminal offence capable of being prosecuted in the criminal courts and resulting, if
successfully prosecuted, in a criminal conviction and punishment, including imprisonment. In criminal proceedings,
each element of the offence must be proven to the criminal standard—‘beyond reasonable doubt’.

Fraud, in a civil sense (sometimes called ‘civil fraud’, sometimes called ‘commercial fraud’) usually takes either the
form of making a false statement or the suppression or withholding of the truth, where there is a duty to disclose the
truth. Where representations are involved, proof of absence of actual and honest belief is all that is necessary.
However, English law does not recognise a single cause of action which could be described as civil or commercial
fraud. Civil fraud is only actionable as a specific claim, which must be proven to the civil standard of proof—‘on the
balance of probabilities’.

For more information, Practice Note: Civil fraud—frequently asked questions (FAQ) answers a series of frequently
asked questions such as:

This Practice Note also considers the challenging areas of disclosure and staying proceedings where there are
parallel civil and criminal proceedings.

You may also wish to consider the various Q&A on civil fraud claims which include questions on disclosure
obligations and causes of action for fraud.

For a summary, in tabular form, of cases dating from 13 December 2019 which involve allegations of fraud, see
Practice Note: Civil fraud—key and illustrative decisions.

Cases involving commercial fraud may often involve issues of corporate law, particularly with regard to the role and
duties of directors and the ability of shareholders in particular to recover (including consideration of the rule against
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• fraudulent misrepresentation—see Practice Note: Misrepresentation—falsity (fraudulent, innocent or
negligent misrepresentation)

• deceit—see Practice Note: Deceit

• economic tort of conspiracy—see Practice Note: Economic tort of conspiracy

• economic tort of procuring a breach of contract—see Practice Note: The tort of procuring a breach of
contract

• breach of contract based on, eg bribery or corruption—see Practice Note: Forming enforceable contracts—
agent's authority to contract

• breaches of fiduciary duty—see Practice Note: Fiduciary duties of directors

• secondary liability claims—see, eg Practice Note: Knowing receipt and dishonest assistance claims

• wrongful or fraudulent trading—see Checklist: A summary checklist and timeline for bringing misfeasance,
fraudulent trading and wrongful trading claims under sections 212, 213, 246ZA, 214 and 246ZB of the
Insolvency Act 1986

• rescission of any contract—see Practice Notes: Rescission of a contract and Rescission as a remedy in
misrepresentation claims

• repayment of a sum of money—see Practice Note: Restitution for wrongful acts

• recovery of assets—see, eg Practice Note: Proprietary remedies following rescission and rectification, and

• damages—see Practice Notes: The remedy of damages—general principles, Damages as a remedy for
misrepresentation and Damages in tort claims—recovery and assessment)

• the key elements of each cause of action

• the relevant limitation period for each cause of action

• links to relevant content on each cause of action

reflective loss, see Practice Note: Reflective loss). For guidance on issues relevant in corporate-related disputes,
see: Corporate disputes—overview.

For guidance on setting aside judgments and orders alleged to have been obtained by fraud, see Practice Note:
Judgments and orders—Setting aside a judgment or order on the grounds it was obtained by fraud.

Civil fraud—heads of claim

Given that there is no civil cause of action of ‘fraud’ in and of itself, a civil claim based on or arising out of a fraud has
to be founded on a recognised civil cause of action. There are a number of heads of claim, both at common law and
in equity, which can be pursued under the umbrella of ‘civil fraud’, including:

Deciding on which head(s) of claim to pursue will depend on the specific facts of the case, issues of limitation and
also on the available remedy.

Civil proceedings are usually aimed at the recovery of, or compensation for, losses suffered by the claimant. A
successful civil claim will result in judgment for the claimant. Where the civil cause of action is based on fraud, the
likely remedies include:

For a summary guide to the main heads of claim you may plead in a civil fraud claim, see Practice Note: Civil fraud—
heads of claim which identifies:
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• Hacked emails (business email compromise (BEC) fraud)

• Sham transactions

• Cryptocurrencies, Bitcoin and asset preservation orders

• Bribery and the actions of an agent’s fraud on its principal

• Constructive and resulting trusts—the imposition of constructive and resulting trusts and related limitation
issues

• Fraudulent activity in the insolvency context

• Fraud and vicarious liability

Pakistan International Airline Corporation v Times Travel (UK) Ltd [2021] UKSC 40
References:

• the doctrine of economic duress—raised as a defence so as to render void a contractual arrangement which
the party alleging duress asserts was entered into as a result of economic duress (lawful act economic
duress receiving Supreme Court confirmatory recognition in English law in the decision in Pakistan
International Airline Corporation v Times Travel)

Royal Bank of Scotland v Etridge (No 2) [2001] UKHL 44, [2001] 4 All ER 449
References:

• the doctrine of undue influence—again raised as a defence, whereby a party may seek to rescind a contract
or set aside a transaction on the grounds that they entered into it by reason of undue influence being
exerted upon them. More commonly seen in the context of domestic relations, eg between husband and
wife in relation to jointly owned property, rather than a commercial, business context. The authoritative
decision in this regard being RBS v Etridge

Morley (t/a Morley Estates) v The Royal Bank of Scotland Plc [2021] EWCA Civ 338
References:

• the tort of intimidation—not a defence but a free-standing cause of action based in tort, where the claimant
seeks to recover damages; with elements of cross-over in respect of economic duress as seen in cases
such as Morley v RBS

In addition, this Practice Note includes notes and provides links to relevant content on the following:

Defences based on unconscionable conduct

There may be occasions where a defendant to a claim can seek to defend the imposition of any liability on the basis
that its actions were the result of unconscionable behaviour on the part of another, generally the claimant. So, for
example, a defendant or potential defendant may seek to avoid liability under a contract on the basis that it was
induced to enter into it as a result of the unconscionable conduct of the other party. This is recognised in cases of
misrepresentation (on which see: Actionable misrepresentation and negligent misstatement—overview).

Increasingly, defendants are seeking to avoid liability on the basis of:

For further guidance, see Practice Note: Economic duress—undue influence—tort of intimidation.

Dishonesty in civil fraud cases

In civil proceedings, the standard of proof is ‘on the balance of probabilities’. It requires proof that the fact in issue
more probably occurred than not (Re B).

This contrasts with the burden and standard of proof in criminal proceedings where each element of the offence must
be proven to the criminal standard—‘beyond reasonable doubt’.

Dishonesty on the part of the party committing the civil fraud is not always a prerequisite; much will depend on the
nature of the claim and the circumstances in which it arose. For further information, see Practice Note: Civil fraud—
heads of claim.
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Ivey v Genting Casinos (UK) Ltd (trading as Crockfords) [2017] UKSC 67
References:

Three Rivers District Council v Bank of England [2001] UKHL 16, [2001] 2 All ER 513 at paras [184]–[186]
References:

• a claim for breach of contract may be met with a defence that formation or performance of the contract is or
would be illegal

• similarly a claim for restitution may likewise be met with a defence based on the alleged illegality of the
underlying transaction

To the extent that dishonesty does form a part of the claim as pleaded, the test for dishonesty in civil (and now also
criminal) cases is that stated by the Supreme Court in Ivey v Genting.

Practice Note: Civil fraud—dishonesty and standard of proof considers this test for dishonesty, what is required to
evidence dishonesty and the extent to which dishonesty might be inferred from the facts proved before the court.

Pleading fraud and dishonesty in civil claims

It is always important to approach pleading a fraud claim with care. In addition to the usual rules with regard to
pleading statements of case, it is also a specific requirement under CPR 16.4(1) that a claimant pleading fraud must
provide a concise statement of the facts relied on as well as comply with any other matters set out in a practice
direction. CPR PD 16, para 8.2(1) requires that each allegation of fraud is set out in the particulars of claim. Rules of
professional conduct for solicitors and barristers apply when drafting the particulars of claim, particularly if alleging
fraud.

The leading authority with regard to the requirements when pleading fraud is the dicta of Lord Millet in Three Rivers
District Council v Bank of England, where he said:

‘[184] It is well established that fraud or dishonesty [...] must be distinctly alleged and as distinctly
proved; that it must be sufficiently particularised; and that it is not sufficiently particularised if the facts
pleaded are consistent with innocence [...]. This means that a plaintiff who alleges dishonesty must
plead the facts, matters and circumstances relied on to show that the defendant was dishonest and not
merely negligent, and that facts, matters and circumstances which are consistent with negligence do not
do so.

[185] It is important to appreciate that there are two principles in play. The first is a matter of pleading.
The function of pleadings is to give the party opposite sufficient notice of the case which is being made
against him. If the pleader means 'dishonestly' or 'fraudulently', it may not be enough to say 'wilfully' or
'recklessly'. Such language is equivocal. [...]

[186] The second principle, which is quite distinct, is that an allegation of fraud or dishonesty must be
sufficiently particularised, and that particulars of facts which are consistent with honesty are not
sufficient. This is only partly a matter of pleading. It is also a matter of substance. As I have said, the
defendant is entitled to know the case he has to meet. But since dishonesty is usually a matter of
inference from primary facts, this involves knowing not only that he is alleged to have acted dishonestly,
but also the primary facts which will be relied upon at trial to justify the inference. At trial the court will
not normally allow proof of primary facts which have not been pleaded, and will not do so in a case of
fraud.

It is not open to the court to infer dishonesty from facts which have not been pleaded, or from facts
which have been pleaded but are consistent with honesty. There must be some fact which tilts the
balance and justifies an inference of dishonesty, and this fact must be both pleaded and proved.’

For further guidance, with examples of authorities subsequent to Three Rivers, see Practice Note: Civil fraud—
pleading fraud and dishonesty.

Illegality in the civil context

There is no civil cause of action per se of ‘illegality’. However, issues of illegality can arise in the context of a civil
dispute, most commonly by way of a defence raised in response to a claim. For example:

At common law, an early starting point is the maxim ‘ex turpi causa non oritur action’: no cause of action arises from
illegal or flagrantly immoral acts, ie if the claimant’s conduct itself is in some way illegal or immoral (Holman v
Johnson). Claims for tortious damage may be met with such a defence where the claimant has themselves engaged
in some form of wrongdoing in the events giving rise to their claim in tort, see Practice Note: Defences to Tort Claims

https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&linkInfo=F%23GB%23UKSC%23sel1%252017%25year%252017%25page%2567%25&A=0.4127247559131262&bct=A&ps=&risb=&service=citation&langcountry=GB
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&linkInfo=F%23GB%23UKHL%23sel1%252001%25year%252001%25page%2516%25&A=0.3401950909680139&bct=A&ps=&risb=&service=citation&langcountry=GB
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&linkInfo=F%23GB%23ALLER%23sel1%252001%25vol%252%25year%252001%25page%25513%25sel2%252%25&A=0.9945872850725859&bct=A&ps=&risb=&service=citation&langcountry=GB
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&ps=&bct=A&homeCsi=393747&A=0.4545051490276013&urlEnc=ISO-8859-1&&dpsi=0OLB&remotekey1=DOC-ID&remotekey2=0OLB_3227882&service=DOC-ID&origdpsi=0OL7
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&ps=&bct=A&homeCsi=393747&A=0.4545051490276013&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_1_KHCPR:HT-SOURCE_16.4:HT-PARA_1:HT-SUBPARA&service=DOC-ID&origdpsi=0OL7
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&ps=&bct=A&homeCsi=393747&A=0.4545051490276013&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_5_CPR:HTDEST-TYPE_16:HTDEST-PD_8.2:HTDEST-PDPARA_1:HTDEST-PDSUBPARA&service=DOC-ID&origdpsi=0OL7
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&ps=&bct=A&homeCsi=393747&A=0.4545051490276013&urlEnc=ISO-8859-1&&dpsi=0OLB&remotekey1=DOC-ID&remotekey2=0OLB_3994006&service=DOC-ID&origdpsi=0OL7
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/linkHandler.faces?psldocinfo=Civil_fraud_overview&psldocinfo=Civil_fraud_overview&ps=&bct=A&homeCsi=393747&A=0.4545051490276013&urlEnc=ISO-8859-1&&dpsi=0OLB&remotekey1=REFPTID&refpt=CITEID_181341&service=DOC-ID&origdpsi=0OL7


10/11/2022, 01:41 Civil fraud—overview - Lexis®PSL, practical guidance for lawyers

https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/393747/5T7S-MTD1-F18B-723H-00000-00/Civil_fraud_overview 5/7

• the underlying purpose of the prohibition which has been violated and whether that purpose will be
enhanced by the denial of the claim—thus in Patel v Mirza, the ‘prohibition’ under scrutiny was the insider
dealing legislation with the focus on why such conduct is illegal and whether, by allowing the respondent to
recover his money, the rationale for the prohibition against insider dealing would be harmed

• any other relevant public policy on which the denial of the claim may have an impact, and

• whether denial of the claim would be a proportionate response to the illegality, bearing in mind that
punishment is a matter for the criminal courts

Holman v Johnson [1775-1802] All ER Rep 98
References:

Sang Lee Investment Co Ltd v Wing Kwai Investment Co Ltd [1983] Lexis Citation 1452
Fiona Trust & Holding Corpn v Privalov [2008] EWHC 1748 (Comm) at para [18]
Royal Bank of Scotland plc v Highland Financial Partners LP [2013] EWCA Civ 328

References:

Patel v Mirza [2016] UKSC 42
References:

—Claimant wrongdoing preventing recovery in tort—the ex turpi causa principle.

The equitable ‘clean hands’ maxim: that ‘a party who calls for the aid of a Court of Equity must come with clean
hands’ is well known and therefore defendants are generally alive to the possibility of undermining the claimant’s
case by an assertion as to illegality or similar on the claimant’s part. Note, the degree of cleanliness required is
essentially judged in relation to the relief sought (see, eg Sang Lee Investment Co Ltd v Wing Kwai Investment Co
Ltd, Fiona Trust & Holding Corpn v Privalov, Royal Bank of Scotland plc v Highland Financial Partners LP). See:
Clean hands element of Patel v Mirza.

The leading authority on illegality in the civil context where, for example, there is an assertion that a claim is
somehow tainted by illegality or that the transaction underlying the claim is an illegal one or one conceived for an
illegal purpose, is that of Patel v Mirza, where the respondent was successful in recovering by way of restitutionary
claim money which he had given to the appellant in order that the latter could purchase shares for the respondent
based on insider information (and thus the crime of insider dealing). The contract was frustrated because the
expected inside information was not provided. So the respondent sought restitution of the money on the basis that, at
his expense, the appellant had been unjustly enriched. The enrichment was unjust because the basis for the
payment had failed. The key issue was whether the fact that the respondent had participated in an illegal transaction
was sufficient to bar the claim. The Supreme Court held not and that, on the facts of the case, as the respondent
satisfied the ordinary requirements of a claim for unjust enrichment he should not be debarred from enforcing his
claim by reason only of the fact that the money which he sought to recover had been paid for an unlawful purpose. In
so doing Lord Toulson established his ‘trio of considerations’ when faced with allegations as to the underlying
illegality to the claim, namely:

For further guidance, including where the illegality is one involving the commission of a crime on foreign soil, see
Practice Note: Illegality in civil claims.

Civil fraud claim or private prosecution?

The specific circumstances of your case may lend themselves to either a civil claim based on one of the causes of
action discussed above or it may be possible to institute a private prosecution through the criminal courts. Some
firms are increasingly providing cross-over work with teams equipped to pursue both avenues of potential redress.
On occasion it may be possible to at least initiate civil proceedings and a private criminal prosecution progressing in
parallel.

It is important to understand the key aspects of the two jurisdictions and where they differ so as to be able to best
advise your client as to which route to pursue.

For a detailed summary of the distinguishing features, see Practice Note: Fraud—civil claim and private criminal
prosecution compared.

What can victims do when they suspect they have been defrauded?

It is vital that you develop a clear strategy and identify the steps to be taken in response. In particular, you should act
quickly and thoroughly when investigating what has happened, as well as considering the available options for
remedy and how to prevent further loss.
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• immediate considerations for advising clients on internal investigations and fact-finding

• options for emergency interim relief of freezing injunctions, proprietary injunctions and search orders, as
well as disclosure applications to support the same (including Norwich Pharmacal and Bankers Trust
orders)

• identifying defendants, limitation and jurisdiction issues, causes of action for claims in fraud (deceit,
conspiracy, procuring/inducing breach of contract, unlawful interference, intimidation, conversion, breach of
fiduciary duty, breach of trust, knowing receipt, dishonest assistance and unjust enrichment)

• the ethical issues and requirements of pleading and evidencing fraud

• issues of disclosure management and witness evidence

• the possibility of alternative dispute resolution of fraud claims, such as by way of mediation

• evidence gathering and preservation

• obtaining legal and related professional (eg accountancy) advice, potentially both domestically and
internationally

• steps to mitigate loss and reduce risk (including reputational harm)

• obtaining emergency or urgent relief (such as freezing orders and insurance cover)

• whether it is necessary to report a suspected fraud to the police and how to do so using the Action Fraud
helpline

• the choice between issuing civil and criminal proceedings for fraud

• how a civil fraud claim and a prosecution (private or public) could be run in parallel

Practice Note: Starting a civil fraud claim—a practical guide provides practical guidance and tips when bringing a civil
claim based on the alleged fraud of the defendant. It covers:

The Practice Note may be read in conjunction with Considerations and next steps for victims of fraud—checklist,
which includes summary guidance points on:

The checklist also discusses:
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