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Part 7- Per incuriam decision 

Macdonald Estate v. Martin 

 

1- Mr. Justice Hackland is honest. The fact that his judgment in this case was made per 

incuriam does not mean that his judgments in other cases have been made per incuriam.  

2- Mr. Justice Hackland does not seem to understand that a man facing death – that was 

the prognosis at that time – would be interested in practising law.  

3- Since there is no conceivable confidential or privileged information which could have 

been, or was ever, conveyed to Mr. Bluteau by Mr. Ebokem, there is no need stricto 
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sensu to discuss the leading case Macdonald Estate v. Martin, on which Mr. Justice 

Hackland said he relied. 

4- Since Miranda Tabi did not, and could not, communicate with Mr. Bluteau, except for 

15 minutes, from January 1, 2019 to March 14, 2019, the day she died, there is no need 

either, for that reason, to discuss the leading case Macdonald Estate v, Martin.  

5- Mr. Ebokem’s October 22 2019 affidavit is based on the premise that Mr. Bluteau was 

his sole lawyer during the relevant period of time. Mr. Ebokem did not mention in his 

affidavit that Mrs. Lendor was his lawyer during the relevant period of time, along with 

Mr. Reinhart. There is no need, therefore, to discuss the leading case Macdonald Estate 

v. Martin on which Mr. Justice Hcackland said that he relied. 

6- Mr. Justice Hackland said that he knew the applicable law on this matter. He must have 

meant that he knew about the existence the Macdonald Estate v. Martin. Most litigation 

lawyers, including Mr. Bluteau, know about the existence of this leading Supreme 

Court case. It does not mean that they know what the ratio decidendi, the rationale of 

the decision is.  

MacDonald Estate v. Martin, 1990 CanLII 32 (SCC), [1990] 3 SCR 1235, 

<https://canlii.ca/t/1fsph> 
 

7- In the Macdonald Estate v. Martin case, the person receiving the confidential 

information was a “real” lawyer, a lawyer who had the right to represent someone in 

court, not a lawyer who was not authorized, either by his own choice or under 

compulsion, to be a barrister or to give legal advice at the time he received the alleged 

confidential information. 

8- It is easy to verify in Ontario whether a person is a real lawyer or not. The information 

is on the Law Society of Ontario website.  

https://canlii.ca/t/1fsph


3 
 

9- In a conflict-of-interest case, the information is not confidential per se. Any 

information, confidential or not, which is given to a real lawyer by a client is given on 

the understanding, on the guarantee that it will be kept confidential by the lawyer.  

10- There is no doubt as to whether a non-practising lawyer is a real lawyer. A non-

practising lawyer is a person who may, but cannot, be a real lawyer. 

Canada (National Revenue) v. Newport Pacific Financial Group SA, 2010 ABQB 

568 (CanLII)  

[40]           There may be some debate as to what a “lawyer” is. It may well be that 

someone who has a law degree can legitimately claim to be a “lawyer”. In Alberta, 

a “lawyer” has no particular status. Legal services are provided by barristers and 
solicitors who are members of the Law Society. 

 

[41]           There are many people with law degrees who are not “barristers and 

solicitors”. Non-practising members of the Law Society are in that category, yet 

they are still lawyers. Disbarred members of the Law Society may still be “lawyers” 
even though they have no ability to practice law lawfully in Alberta. There are 

others: law school graduates who have chosen not to be admitted to the bar; 

lawyers from other jurisdictions who have not sought to be admitted to the bar 

here; and former members of the Law Society who have ceased to have any 

relationship with the Law Society. 

  
[42]           Solicitor client privilege is a significant protection given to clients of 

barristers and solicitors, so that they can be frank with their barrister and solicitor 

to obtain appropriate legal advice. Solicitor client privilege enjoys a higher status 

in law than any other form of confidential communications, including those 

between priest and penitent, doctor and patient, or journalist and source. 
  

[43]           In my view, the essence of solicitor client privilege is that it must involve 

a lawyer who is regulated as part of the legal profession. People can seek advice 

from anyone they choose. But if they want legal advice, and the protection of 

solicitor client privilege with respect to their communications for the purpose of 

obtaining legal advice, the person they communicate with must be part of the 
recognized legal profession in the jurisdiction where they seek the advice. 

  

[44]           There is no public interest served in protecting communications between 

someone and a disbarred lawyer, or someone who has never passed the bar 

exams, or someone who is not subject to regulatory oversight by the body charged 
with regulating the provision of legal services in the jurisdiction. 

 

[45]           In Alberta, that is the Law Society. If someone is not an active member 

of the Law Society of Alberta, he or she cannot practice law in Alberta. He or she 

cannot give legal advice. Thus there can be no communications with that person 

for the purposes of obtaining legal advice. 

 

Canada (National Revenue) v. Newport Pacific Financial Group SA, 2010, 2010 

ABQB 568 (CanLII), <https://canlii.ca/t/2cjx2> 

https://canlii.ca/t/2cjx2
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11- Information given to a lay person, to a non-lawyer, is clearly not confidential for the 

purposes of the conflict-of-interest rule. It is clear beyond peradventure that the 

Supreme Court did not decide the same case as the case before Mr. Justice Hackland. 

12- Sometimes, it is necessary, even for a judge, to read the leading case almost at full 

length. Mr. Justice Hack land did not read Macdonald Estate v. Martin, which dealt 

only with real lawyers.  

13- The judgment of Dickson C.J. and La Forest, Sopinka and Gonthier JJ. in the Macdonald 

Estate v. Martin  was delivered by Mr. Justice Sopinka. 

The Appropriate Test 

  
What then should be the correct approach?  Is the "probability of mischief" standard 

sufficiently high to satisfy the public requirement that there be an appearance of 

justice?  In my opinion, it is not.  This is borne out by the judicial statements to 

which I have referred and to the desire of the legal profession for strict rules of 

professional conduct as its adoption of the Canadian Code of Professional Conduct 
demonstrates.  The probability of mischief test is very much the same as the 

standard of proof in a civil case.  We act on probabilities.  This is the basis 

of Rakusen.  I am, however, driven to the conclusion that the public, and indeed 

lawyers and judges, have found that standard wanting.  In dealing with the question 

of the use of confidential information we are dealing with a matter that is usually 

not susceptible of proof.  As pointed out by Fletcher Moulton L.J. in Rakusen, "that 
is a thing which you cannot prove" (p. 841).  I would add "or disprove".  If it were 

otherwise, then no doubt the public would be satisfied upon proof that no prejudice 

would be occasioned.  Since, however, it is not susceptible of proof, the test must be 

such that the public represented by the reasonably informed person would be 

satisfied that no use of confidential information would occur.  That, in my opinion, 

is the overriding policy that applies and must inform the court in answering the 
question:  Is there a disqualifying conflict of interest?  In this regard, it must be 

stressed that this conclusion is predicated on the fact that the client does not 

consent to but is objecting to the retainer which gives rise to the alleged conflict.  

  

Typically, these cases require two questions to be answered:  (1) Did the lawyer 
receive confidential information attributable to a solicitor and client relationship 

relevant to the matter at hand?  (2)  Is there a risk that it will be used to the prejudice 

of the client? 

  

In answering the first question, the court is confronted with a dilemma.  In order to 

explore the matter in depth may require the very confidential information for which 
protection is sought to be revealed.  This would have the effect of defeating the whole 

purpose of the application.  American courts have solved this dilemma by means of 

the "substantial relationship" test.  Once a "substantial relationship" is shown, there 

is an irrebuttable presumption that confidential information was imparted to the 



5 
 

lawyer.  In my opinion, this test is too rigid.  There may be cases in which it is 

established beyond any reasonable doubt that no confidential information relevant 
to the current matter was disclosed.  One example is where the applicant client 

admits on cross-examination that this is the case.  This would not avail in the face 

of an irrebuttable presumption.  In my opinion, once it is shown by the client that 

there existed a previous relationship which is sufficiently related to the retainer from 

which it is sought to remove the solicitor, the court should infer that confidential 

information was imparted unless the solicitor satisfies the court that no information 
was imparted which could be relevant.  This will be a difficult burden to 

discharge.  Not only must the court's degree of satisfaction be such that it would 

withstand the scrutiny of the reasonably informed member of the public that no 

such information passed, but the burden must be discharged without revealing the 

specifics of the privileged communication.  Nonetheless, I am of the opinion that the 
door should not be shut completely on a solicitor who wishes to discharge this heavy 

burden. 

  

The second question is whether the confidential information will be misused.  A 

lawyer who has relevant confidential information cannot act against his client or 

former client.  In such a case the disqualification is automatic.  No assurances or 
undertakings not to use the information will avail.  The lawyer cannot 

compartmentalize his or her mind so as to screen out what has been gleaned from 

the client and what was acquired elsewhere.  Furthermore, there would be a danger 

that the lawyer would avoid use of information acquired legitimately because it might 

be perceived to have come from the client.  This would prevent the lawyer from 
adequately representing the new client.  Moreover, the former client would feel at a 

disadvantage.  Questions put in cross-examination about personal matters, for 

example, would create the uneasy feeling that they had their genesis in the previous 

relationship. 

 

The answer is less clear with respect to the partners or associates in the firm.  Some 
courts have applied the concept of imputed knowledge.  This assumes that the 

knowledge of one member of the firm is the knowledge of all.  If one lawyer cannot 

act, no member of the firm can act.  This is a rule that has been applied by some law 

firms as their particular brand of ethics.  While this is commendable and is to be 

encouraged, it is, in my opinion, an assumption which is unrealistic in the era of the 
mega-firm.  Furthermore, if the presumption that the knowledge of one is the 

knowledge of all is to be applied, it must be applied with respect to both the former 

firm and the firm which the moving lawyer joins.  Thus there is a conflict with respect 

to every matter handled by the old firm that has a substantial relationship with any 

matter handled by the new firm irrespective of whether the moving lawyer had any 

involvement with it.  This is the "overkill" which has drawn so much criticism in the 
United States to which I have referred above. 

  

Moreover, I am not convinced that a reasonable member of the public would 

necessarily conclude that confidences are likely to be disclosed in every case despite 

institutional efforts to prevent it.  There is, however, a strong inference that lawyers 
who work together share confidences.  In answering this question, the court should 

therefore draw the inference, unless satisfied on the basis of clear and convincing 

evidence, that all reasonable measures have been taken to ensure that no disclosure 

will occur by the "tainted" lawyer to the member or members of the firm who are 

engaged against the former client.  Such reasonable measures would include 

institutional mechanisms such as Chinese Walls and cones of silence.  These 
concepts are not familiar to Canadian courts and indeed do not seem to have been 

adopted by the governing bodies of the legal profession.  It can be expected that the 

Canadian Bar Association, which took the lead in adopting a Code of Professional 
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Conduct in 1974, will again take the lead to determine whether institutional devices 

are effective and develop standards for the use of institutional devices which will be 
uniform throughout Canada.  Although I am not prepared to say that a court should 

never accept these devices as sufficient evidence of effective screening until the 

governing bodies have approved of them and adopted rules with respect to their 

operation, I would not foresee a court doing so except in exceptional 

circumstances.  Thus, in the vast majority of cases, the courts are unlikely to accept 

the effectiveness of these devices until the profession, through its governing body, 
has studied the matter and determined whether there are institutional guarantees 

that will satisfy the need to maintain confidence in the integrity of the profession.  In 

this regard, it must be borne in mind that the legal profession is a self-governing 

profession.  The Legislature has entrusted to it and not to the court the responsibility 

of developing standards.  The court's role is merely supervisory, and its jurisdiction 
extends to this aspect of ethics only in connection with legal proceedings.  The 

governing bodies, however, are concerned with the application of conflict of interest 

standards not only in respect of litigation but in other fields which constitute the 

greater part of the practice of law.  It would be wrong, therefore, to shut out the 

governing body of a self-regulating profession from the whole of the practice by the 

imposition of an inflexible and immutable standard in the exercise of a supervisory 
jurisdiction over part of it. 

  

A fortiori undertakings and conclusory statements in affidavits without more are not 

acceptable.  These can be expected in every case of this kind that comes before the 

court.  It is no more than the lawyer saying "trust me".  This puts the court in the 

invidious position of deciding which lawyers are to be trusted and which are 
not.  Furthermore, even if the courts found this acceptable, the public is not likely 

to be satisfied without some additional guarantees that confidential information will 

under no circumstances be used.  In this regard I am in agreement with the 

statement of Posner J. in Analytica, supra, to which I have referred above, that 

affidavits of lawyers difficult to verify objectively will fail to assure the public. 

  
These standards will, in my opinion, strike the appropriate balance among the three 

interests to which I have referred.  In giving precedence to the preservation of the 

confidentiality of information imparted to a solicitor, the confidence of the public in 

the integrity of the profession and in the administration of justice will be maintained 

and strengthened.  On the other hand, reflecting the interest of a member of the 
public in retaining counsel of her choice and the interest of the profession in 

permitting lawyers to move from one firm to another, the standards are sufficiently 

flexible to permit a solicitor to act against a former client provided that a reasonable 

member of the public who is in possession of the facts would conclude that no 

unauthorized disclosure of confidential information had occurred or would occur. 

  
Application to this Case 

  

The answer to the first question in this case presents no problem.  It is acknowledged 

that Kristin Dangerfield actively worked on the very case in respect of which her new 

firm is acting against her former client.  She is therefore in possession of relevant 
confidential information. 

  

With respect to the second question, there is nothing beyond the sworn statements 

of Sweatman and Dangerfield that no discussions of the case have occurred and 

undertaking that none will occur.  In my opinion, while, as stated by the courts 

below, there is no reason not to accept the affidavits of apparently reputable counsel, 
this is not sufficient to demonstrate that all reasonable measures have been taken 

to rebut the strong inference of disclosure.  Indeed, there is nothing in the affidavits 
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to indicate that any independently verifiable steps were taken by the firm to 

implement any kind of screening.  There is nothing to indicate that when Ms. 
Dangerfield joined the firm, instructions were issued that there were to be no 

communications directly or indirectly between Ms. Dangerfield and the four 

members of the firm working on the case.  While these measures would not 

necessarily have been sufficient, I refer to them in order to illustrate the kinds of 

independently verifiable steps which, along with other measures, are indispensable 

if the firm intends to continue to act. 
 

I would therefore allow the appeal with costs to the appellant both here and in the 

Court of Appeal, set aside the judgment of the Court of Appeal of Manitoba and 

restore the judgment of Hanssen J. 

  

14- The reasons of Wilson, L'Heureux-Dubé and Cory JJ. were delivered by Mr. Justice Cory. 

  

I have read with interest the reasons of my colleague, Justice Sopinka.  Although I 

agree with his disposition of the appeal, I would impose a stricter duty upon lawyers 
than that which he proposes.  He puts his position in this way, at p. 000: 

  

In my opinion, once it is shown by the client that there existed a previous 

relationship which is sufficiently related to the retainer from which it is sought to 

remove the solicitor, the court should infer that confidential information was 

imparted unless the solicitor satisfies the court that no information was imparted 
which could be relevant. 

  

He observes that it will be difficult for a solicitor to meet that onus.  He states that 

the position, taken by some courts, that if one lawyer in the firm cannot act, then 

no member of the law firm can act, is unreasonable in this era of mega-firms and 
mergers.  Thus, he reasons that it should be open for a solicitor to show "that no 

information was imparted which could be relevant". 

  

With respect, I disagree.  Neither the merger of law firms nor the mobility of lawyers 

can be permitted to affect adversely the public's confidence in the judicial system.  At 

this time, when the work of the courts is having a very significant impact upon the 
lives and affairs of all Canadians, it is fundamentally important that justice not only 

be done, but appear to be done in the eyes of the public. 

  

My colleague stated that this appeal called for the balancing of three competing 

values, namely:  the maintenance and integrity of our system of justice; the right of 
litigants not to be lightly deprived of their chosen counsel; and the desirability of 

permitting reasonable mobility in the legal profession. 

  

Of these factors, the most important and compelling is the preservation of the 

integrity of our system of justice.  The necessity of selecting new counsel will 

certainly be inconvenient, unsettling and worrisome to clients.  Reasonable mobility 
may well be important to lawyers.  However, the integrity of the judicial system is of 

such fundamental importance to our country and, indeed, to all free and democratic 

societies that it must be the predominant consideration in any balancing of these 

three factors. 

  
Lawyers are an integral and vitally important part of our system of justice.  It is they 

  prepare and put their clients' cases before courts and tribunals.  In preparing for 

the hearing of a contentious matter, a client will often be required to reveal to the 

lawyer retained highly confidential information.  The client's most secret devices and 
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desires, the client's most frightening fears will often, of necessity, be revealed.  The 

client must be secure in the knowledge that the lawyer will neither disclose nor take 
advantage of these revelations. 

 

Our judicial system could not operate if this were not the case.  It cannot function 

properly if doubt or suspicion exists in the mind of the public that the confidential 

information disclosed by a client to a lawyer might be revealed. 

  
There can be no question that such a doubt would certainly be instilled if the public 

were to gather the perception that lawyers, by their actions, such as changing firms, 

create situations where the possibility of a conflict of interest exists. 

  

Imagine a situation where a client involved in a contentious matter has divulged 
confidential information to a lawyer.  If that lawyer practised with one partner, it 

would be perceived by the public as unfair and completely unacceptable if the 

partner were to act for the client's adversary.  Similarly, if the lawyer moved to 

another firm which had been retained by those in opposition to the client, the most 

reasonable and fair-minded member of the public would find it intolerable for that 

firm to continue to act for those who opposed the client.  In both situations the 
perception of unfairness would arise from the ease with which confidential 

information received from clients could be privately communicated between lawyers 

who are working together in the same firm. 

  

Fortunately, partners rarely attempt to act for clients on both sides of a 
lawsuit.  However, the problem more frequently arises when a lawyer, who has 

received confidential information, joins a firm that is acting for those opposing the 

interests of the former client.  In such a situation there should be an irrebuttable 

presumption that lawyers who work together share each other's confidences with 

the result that a knowledge of confidential matters is imputed to other members of 

the firm.  This presumption must apply to the members of the new firm the lawyer 
joins if public confidence in the administration of justice is to be maintained. 

  

Indeed, this seems to be the purport of the Canadian Bar Association Code of 

Professional Conduct quoted by my colleague.  The chapter entitled "Impartiality and 

Conflict of Interest" contains the following significant commentaries: 
  

A lawyer who has acted for a client in a matter should not thereafter act against him 

(or against persons who were involved in or associated with him in that matter) in 

the same or any related matter, or place himself in a position where he might be 

tempted or appear to be tempted to breach the Rule relating to Confidential 

Information.  It is not, however, improper for the lawyer to act against a former client 
in a fresh and independent matter wholly unrelated to any work he has previously 

done for that person. 

  

For the sake of clarity the foregoing paragraphs are expressed in terms of the 

individual lawyer and his client.  However it will be appreciated that the term "client" 
includes a client of the law firm of which the lawyer is a partner or associate whether 

or not he handles the client's work.  [Emphasis added.] 

  

It is contended that it is too demanding to hold that the knowledge of one member 

of a law firm constitutes knowledge of all members of the firm in situations where 

there has been a merger of large firms or a lawyer has joined a "mega-firm".  I cannot 
agree.  It is the appearance of fairness in the eyes of the public that is fundamentally 

important.  No matter how large the mega-firm, there will be innumerable occasions 

when a lawyer with a possible conflict of interest will be meeting with those lawyers 
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in the firm who are in opposition to that lawyer's former client.  Whether at partners' 

meetings or committee meetings, at lunches or the office golf tournament, in the 
boardroom or the washroom, the lawyer of the former client will be meeting with and 

talking to those who are on the other side of the client's case.  To those who are not 

members of the legal profession, it must appear that the opportunities for private 

discussion are so numerous that the disclosure of confidential information, even if 

completely inadvertent, would be inevitable.  Nor is it likely that disclosures of 

confidential information will ever be discovered.  Further, if a lawyer even 
inadvertently discloses those weaknesses of the client that have been divulged to 

him or her, this may be sufficient to give the client's opponents an unfair 

advantage.  This, I think, would be the inevitable conclusion of reasonable people. 

  

That same conclusion would be drawn by the public no matter what form of 
restrictions were sought to be imposed on individual lawyers and law firms 

involved.  No matter how carefully the Chinese Wall might be constructed, it could 

be breached without anyone but the lawyers involved knowing of that breach.  Law 

has, after all, the historical precedent of Genghis Khan who, by subterfuge, breached 

the Great Wall of China, the greatest of Chinese walls.  Nor would any system of 

cones of silence change the public's perception of unfairness.  They do not change 
the reality that lawyers in the same firm meet frequently nor do they reduce the 

opportunities for the private exchange of confidential information.  The public would, 

quite properly, remain skeptical of the efficacy of the most sophisticated protective 

scheme. 

  

I am in complete agreement with the reasons of Posner J. expressed in Analytica, 
Inc. v. NPD Research, Inc., 708 F.2d 1263 (7th Cir. 1983), at p. 1269, as quoted by 

my colleague, which I repeat here for ease of reference: 

  

The "substantial relationship" test has its problems, but conducting a factual inquiry 

in every case into whether confidences had actually been revealed would not be a 

satisfactory alternative, particularly in a case such as this where the issue is not just 
whether they have been revealed but also whether they will be revealed during a 

pending litigation.  Apart from the difficulty of taking evidence on the question 

without compromising the confidences themselves, the only witnesses would be the 

very lawyers whose firm was sought to be disqualified (unlike a case where the issue 

is what confidences a lawyer received while at a former law firm), and their interest 
not only in retaining a client but in denying a serious breach of professional ethics 

might outweigh any felt obligation to "come clean."  While "appearance or 

impropriety" as a principle of professional ethics invites and maybe has undergone 

uncritical expansion because of its vague and open-ended character, in this case it 

has meaning and weight.  For a law firm to represent one client today, and the 

client's adversary tomorrow in a closely related matter, creates an unsavory 
appearance of conflict of interest that is difficult to dispel in the eyes of the lay public 

-- or for that matter the bench and bar -- by the filing of affidavits, difficult to verify 

objectively, denying that improper communication has taken place or will take place 

between the lawyers in the firm handling the two sides.  [Emphasis added.] 

  
Let us consider again the two factors which are said to be the competing values to 

be weighed against the maintenance of the integrity of our system of justice.  One of 

these was the desirability of permitting reasonable mobility in the legal 

profession.  Yet, no matter how strong may be the current rage for mergers or how 

desirous the mega-firms may be to acquire additional lawyers, neither the large firms 

nor the lawyers who wish to join them or amalgamate with them should dictate the 
course of legal ethics.  The latest available statistics (as of May 1990) from the Law 

Society of Upper Canada for the province of Ontario, where the greatest 
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concentration of large law firms might be expected, demonstrate that lawyers in large 

firms do not comprise the majority of lawyers in that province.  
 

(…) 

 

This indicates that, although the large firms may be the movers and shakers on Bay 

Street, they do not represent the majority of lawyers soldiering on in the cause of 

justice. 
  

The judicial system and the confidence of the public in its operation are too 

important to be put at risk by any appearance of unfairness.  Unfortunately, no 

matter how scrupulously ethical an individual lawyer or firm may be, the appearance 

of unfairness will always be present when, as in this case, one or more lawyers who 
had a substantial relationship with a client become members of a firm acting for an 

opposing party.  The opportunities for disclosure, even of an inadvertent nature, are 

too frequent and the possibility of discovering such disclosures too minimal to permit 

anything less than the irrebuttable presumption that the knowledge of one member 

of a law firm constitutes the knowledge of all of the lawyers in that firm.  Only such 

a test will ensure the public's confidence in the administration of justice. 
  

This conclusion should not be taken as an impediment to the mobility of lawyers, 

the merger of law firms or the growth of very large firms; rather, it is a recognition of 

a professional responsibility owed by lawyers to the litigation process so that the 

process may retain the respect of the public.  It is a small price to pay for mobility of 
lawyers, mergers of law firms and the increasing size of law firms.  It is no more than 

the fulfilment of a duty owed by members of the legal profession to the public to 

preserve the integrity of, and public confidence in, the judicial system. 

  

The other factor to be weighed against maintaining the integrity of the justice system 

was that litigants ought not to be lightly deprived of their chosen counsel.  It seems 
to me that to give undue weight to this factor would unduly benefit the large 

corporate clients who are said by my colleague to be the raison d'être of the larger 

firms.  It is they who would retain counsel of their choice and primarily benefit from 

a change in the irrebuttable presumption of shared knowledge.  I can see no reason 

for extending any special benefit or privilege to such clients of large firms.  They, like 

any client who must seek new counsel, will suffer from inconvenience, loss of time 
and the inevitable worry and concern over such a change.  However, the legal 

profession has many able counsel.  The requirement of change imposed on a client 

is, on balance, a small price to pay for maintaining the integrity of our system of 

justice. 

  
Conclusion 

  

Where a lawyer who has had a substantial involvement with a client in an ongoing 

contentious matter joins another law firm which is acting for an opposing party, 

there is an irrebuttable presumption that the knowledge of such lawyer, including 

confidential information disclosed to him or her by the former client, has become the 
knowledge of the new firm.  Such an irrebuttable presumption is essential to 

preserve public confidence in the administration of justice. 

  

Potential conflict of interest is undoubtedly a factor which has to be taken into 

account when firms consider bringing in new lawyers or merging with other 
firms.  However, the conflict of interest situations can be easily ascertained (a task 

readily accomplished with the use of computers) and a price fixed for the value of 

the files that will have to be turned over to other firms in order to avoid any 



11 
 

appearance of conflict of interest.  Such a procedure certainly does not impose an 

impossibly difficult burden on firms considering a merger; rather, it imposes a review 
that will lead to the cost assessment of the advantages and disadvantages of the 

merger. 

  

It must be left for another occasion, when argument has been directed to the issue, 

to determine whether a lawyer, who has not personally been involved in any way 

with the client on the matter in issue and who moves to a firm acting for the opponent 
to the client, should also be irrebuttably presumed to have received and imparted 

confidential information to his new firm. 

  

In the result, I reach the same conclusion as my colleague.  I would allow the appeal 

with costs to the appellant here and in the Court of Appeal, set aside the judgment 
of the Court of Appeal of Manitoba and restore the judgment of Hanssen J. 

 

15-   The Supreme Court of Canada’s decision and Mr. Justice Hackland’s decision are 

clearly at odds with each other. Mr. Juistice Hackland’s decision is a per incuriam 

decision. 


